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. The charge fully and fairly submitted the case, and the verdict 
was supported by the evidence. 

. As to her separate property, a wife is a feme sole. If her husband 
has become indebted to her in connection therewith, she may take | 
a mortgage to secure her claim, and she will have the same rights 
as against other creditors of the husband as if-she were not his 
wife; provided the debt so secured is a bona fide, subsisting debt, 
and the transaction is without fraud. Whether such is the case 
is for the jury. : 

. Where a marriage took place prior to the passage of the act of 
1866, the husband had the right to reduce his wife’s property to 
possession as his own, and he could still do so after the passage of 
the act; but if thereafter he reduced it to possession for her, as 
her estate, and in consideration of having made use of it for his 
own purposes, gave her a mortgage bona fide to secure the debt so 
created, the lien was good, and took precedence of the subsequently 
acquired liens of other creditors, although he may have been in 
failing circumstances. 

Although a debt from a husband to his wife may have been barred 
by the statute of limitations, it could be revived by written ac- 
knowledgment. The statute does not extinguish the debt; it 
only bars the remedy. The making of a new promise by the hus- 
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band to the wife is not per se fraudulent, but is a circumstance to 
be considered in investigating the fairness of the transaction. 

(a.) It appears that the holders of the junior mortgage in this case 
had notice of the mortgage of the wife, and it was included in the 
face of their own mortgage. Were they estopped from denying 
the validity of her mortgage? Quere. 

. If a request to Charge was not proper as a whole, it might have 
been refused; but it did no harm in this case that the portions 
which were proper were given by the court, who stated that they 
were given at the request of counsel. 


November 20, 1883. 


Debtor and Oreditor. Husband and Wife. Fraud. 
Statute of Limitations. Mortgage. Notice. Practice in 
Superior Court. Before Judge Stewart. Monroe Supe- 
rior Court. ‘ebruary Term, 1883. 


Reported in the decision. 


Denmark & ApaMs; Berner & Turner, for plaintiffs in 
error. 


Joun I. Hatt; A. D. Hammonp; T. B. Casantss, for 
defendant. 


Hatt, Justice. 


On the 11th day of November, 1881, Mrs. Martha E. 
Allen took from her husband, G. D. Allen, a mortgage on 
the land and property therein mentioned, to secure a note 
of even date with the same, given for a past indebtedness 
from the husband to her, amounting to $2,715. This mort- 
gage was duly recorded, and was foreclosed. On the 22d 
day of November, 1881, G. D. Allen executed and de- 
livered to H. M. Comer & Co. a mortgage on the same 
property, to secure a large debt due H. M. Comer & Oo., 
from Dumas & Allen, of which latter firm Allen was a 
partner. Prior to and at the time of the execution of this 
mortgage, notice was given to Comer & Oo., through the 
agent and attorney conducting the business for them, not 
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only of Mrs. Allen’s mortgage but of others of older date, 
upon the same premises. This last mortgage was recorded,. 
and likewise foreclosed. When the mortgaged land was 
levied on and about to be sold, Mrs. Allen placed in the 
hands of the sheriff the fi. fa. issuing upon the judgment 
of foreclosure of the mortgage in her favor, for the purpose 
of claiming the proceeds of the sale. Comer & Co. filed 
an affidavit of illegality to her fi. fa., contesting its validity, . 
and set forth in said affidavit the following grounds: 

(1.) That said George D. Allen, at the time of giving to: 
his said wife, Mrs. Martha E. Allen, the said mortgage,. 
was not bona fide indebted to his said wife in any way 
whatever. 

(2.) That said George D. Allen signed and executed 
said mortgage in favor of his wife (if. the same was ever 
executed at all) for the sole purpose of defrauding his. 
creditors, and not for the purpose of securing to his wife- 
any just or bona fide debt. 

(3.) That said mortgage was signed and placed on 
record after the. failure in business of the said Dumas &: 
Allen, for the sole purpose, on the part of said Allen, to: 
defeat the payment of the just debts of his creditors and. 
the creditors of his firm. . 

(4.) That said mortgage in favor of the said Mrs.. 
Martha E. Allen is without any consideration to support it. 

(5.) That, as deponent is informed and believes, while: 
said mortgage pirports to have been‘signed, sealed and. 
delivered by said G. D. Allen to his said wife on the 11th: 
day of November, A. D. 1881, the same was not, in fact,. 
delivered on said day, and was not delivered at the time: 
said G. D. Allen gave to deponent’s firm his said mortgage: 
bearing date the 22d day of November, A. D. 1881. 

(6.) That said G. D. Allen, at the time of executing the: 
mortgage to H. M. Comer & Co. (as deponent believes), had: 
the said mortgage in favor of his said wife in his own pos-- 
session and control, and had not then delivered the same: 
to his said wife. 
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(7th.) That on or about the time that said “Allen exe- 
cuted his said mortgage to deponent’s said firm, he stated 
that the consideration of the mortgage to his said wife was 
for money which he, the said G. D. Allen, had borrowed 
or otherwise obtained from the father of his said wife, 
which money he had used in his business as his own, and 
without the knowledge of these contestants or his other 
creditors. 

(8.) That if in equity the said G. D. Allen ever owed 
to his wife the said sum of money, or any part thereof, by 
reason of the fact of obtaining the same from his wife’s 
father, said claim was, at the time of giving her the said 
mortgage, barred by the statute of limitations; and that, if 
the said Mrs. Martha E. Allen ever had any legal claim on 
the same against her husband, she had allowed said Allen 
to use the same in his business as his own, and not. as the 


debtor of his said wife; and that it is a fraud on his cred- 


itors now to permit her to take the same from his credit- 


ors, particularly after his failure in business, and when his 


said wife had never before made any claim on her said 
husband for the same. 

“And deponent further says. that the property, on which 
his said firm holds said mortgage, is insufficient to pay off 
the debt of said H. M. Comer & Oo., and that said George 
D. Allen is insolvent. And the said H. M. Comer & Co. 


herewith tender bond with good security, in terms of the 
law, and pray that the issue here made may be returned 
‘and determined as the law provides. 


_ “And for further grounds of contest. deponent says that, 
on the 18th day of April, 1881, the said G. D. Allen bor- 
rowed of H. M. Comer & Co. the sum of three thousand 
dollars, for which he gave the firm note of Damas & Allen, 
due the 15th day of October after the date thereof; and 
afterwards a further sum of three thousand dollars, giving 
the firm note of Dumas & Allen, dated April 39th, 1881, 
and due the 15th November thereafter, with 8 per cent 
interest; and the said Dumas & Allen also borrowed on 
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open account the sum of six thousand dollars; and at the 
time said loans were made, the said mortgagors stated to 
the said H. M. Comer & Co. that. there was no encum- 
brance on said property, and said loans were made on said 
statement, and that said mortgage, given by said G. D. Al- 
len to his wife is, in law, a fraud upon the rights of these 
deponents, they having given said credit upon the state- 
ment of the said G. D. Allen that said property was un- 
encumbered, and that his said firm was solvent, when, in 
truth, it was insolvent.” 

These several grounds of illegality were traversed and 
denied by Mrs. Allen; and upon the trial of the issue 
thus formed, much testimony was taken; and the testi- 
mony being closed, the presiding judge delivered the fol- 


lowing charge to the jury: 

‘‘Tf Mrs. Allen had a valid, legal, subsisting debt against her hus- 
hand, and if she, in a transaction free from fraud, took a mortgage 
from her husband to secure the same, then you would be authorized 
to find that said mortgage fi. fa. proceed. But I charge you, if the 
said plaintiff, Mrs. Allen, did not have a valid, legal, subsisting debt, 
or if she did hold a debt against her husband, if she took a mortgage 
to secure the same, which was not free from. fraud in a transaction 
between her and her husband, then you would not be authorized to 
find that the ji. fa. proceed, but would find in favor of the defendant, 
Comer. 

‘The defendant, Comer, by his illegality insists that the said G. 
D. Allen was not due his said wife any sum of money whatsoever,. 
If this be true, then, although a mortgage may have been given, 
the same would be without consideration, and would be void, and 
you would so find. 

** Again, the defendant, Comer, insists that the said transaction of 
giving the mortgage by the said G. D. Allen, to the said plaintiff, 
was fraudulent and void, as to the creditors of the said G. D. Allen. 
Fraud will not be presumed, but being subtle in its nature, slight 
circumstances will carry conviction of its existence; and transactions 
between husband and wife should be scanned with care, and should 
be free from fraud, and fair in every particular; and in order to de- 
termine whether the transaction is free from fraud or not, you would 
be authorized to consider all the circumstances proved in the case. 

- © You might consider whether the debt claimed by Mrs. Allen was 
or not barred by the statute of limitations at the time of giving the 
mortgage. You might consider whether the debt was evidenced by 
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note, account, or other writing. You might consider whether the 
mortgage was given as the result of an agreement between Mrs. Al- 
len and her husband, or whether the same was given freely, volun- 
tarily. 

**You might consider whether or not said mortgage included all the 
defendant’s property or not. You might consider whether said mort- 
gage was given to hinder or delay creditors, or whether the same was 
given fairly and in good faith; and from all those considerations and 
facts together, and from all the facts and circumstances proved in the 
ease, and find and determine whether or not the mortgage as given 
was a fraud upon Comer & Co., as a creditor, by G. D. Allen, and if 
so, you would find in favor of Comer & Co. But I charge you, if you 
find that G. D. Allen was indebted to his wife, the plaintiff, a valid 
and subsisting debt, the fact that he was insolvent at the time of 
making the mortgage, would not invalidate the same if the transac- 
tion was free from fraud; as Allen (although insolvent) under the 
law, had the right to prefer his creditors; and if you therefore find 
that Allen was insolvent, yet if the transaction was free from fraud, 
you would be authorized to find in favor of Mrs. Allen. 

*“‘T have been requested to charge you as follows, by the counsel 
for plaintiff, Mrs. Allen: 

*‘The first question for you to determine is, was G. D. Allen indebted 
to his wife? Ifyou find that Allen was indebted to his wife, then your 
next question is, was this mortgage made in good faith? If Allen 
made the mortgage to his wife with the intention to hinder and delay 
his creditors, and if his wife knew of such intention, or had grounds 
for reasonable suspicion that such was the intention of Allen, then 
the mortgage would be void as to creditors. But, although it may 
have been the intention of Allen to hinder and delay his creditors, 
yet if his wife did not know, or have reasonable grounds to suspect, 
that the intention of Allen was to delay or defraud creditors, then 
the mortgage would be good. A debtor may prefer any creditor, 
whether such be his wife or another person. The rule is, that trans- 
actions between husband and wife will be scanned closely, but fraud 
will not be presumed in any case, but being in. its nature subtle, 
slight circumstances may be sufficiént to establish its existence. 
There is a moral obligatior on the part of a debtor to pay a debt that 
is barred by the statute of limitations, and if a contract such as a 
note and mortgage are given to pay such a debt, it is as binding as if 
the debt had never been barred. If you believe from the evidence 
that the money received by Allen arose from the sale or use of Mrs. 
Allen’s property by her father after 1866, then the father of Mrs. Al- 
len could not give the money to Mr. Allen. 

**As requested by counsel for Comer & Co, I charge you, that 
transactions between husband and wife by which the rights of cred- 
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itors are affected, should be scanned by the jury closely, and the bona 
fides of the transaction should be clearly established. The law looks 
with stricter scrutiny on such transactions than it does on transac- | 
tions between other persons. In considering the bona fides of the 
transaction, the jury may consider ali the facts proved in the case. 

‘*Again, I charge you that an open account becomes barred within 
four years after the same becomes due; and if the debt held by Mrs. 
Allen against G. D. Allen was an open account, the same would be- 
come barred after the lapse of four years, and Allen would be under 
no legal liability to pay the claim, and if the same was sued for col- 
lection, and the statute of limitations was pleaded, the same could 
not becollected. But as I have already charged you, if a debt is once 
barred by the statute of limitations, and afterwards renewed by giv- 
ing a note or mortgage, the same may be enforced in law, if the 
transaction was free from fraud, as I have already charged you.”’ 

The jury found in favor of Mrs. Allen, that the mortgage 
was valid, and the execution should proceed; and there- 
upon Comer & Co. moved for a new trial, upon the follow- 
ing grounds, contained in the original motion : 

(1.) The verdict is contrary to law. 

(2.) The verdict is contrary to the evidence. 

The motion was amended, and the foliowing grounds 
approved as correct, taken in the amendment: 

(1.) Because the court erred in this: The court, in enu- 
merating the circumstances which the jury might consider 
in determining the bona jides of the transaction between 
said Mrs. Allen and her husband, G. D. Allen, omitted to 
state the failing condition of said Allen at the time 
of the giving of said mortgage, said fact being, as 
movants insist, a very important fact. The charge of the 
court on this point was as follows: “ You might consider 
whether the debt claimed by Mrs. Allen was or was not 
barred by the statute of limitations at the time of giving 
the mortgage; you might consider whether the debt was 
evidenced by note, account or other writing; you might 
consider whether the mortgage was given as the result of 
an agreement between Mrs. Allen and her husband, or 
whether the same was given freely and voluntarily; you 
might consider whether or not the said mortgage included 
all the defendant’s property or not; you might consider 
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whether said mortgage was given to hinder or delay cred- 
itors, or whether the same was given fairly and in good 
faith; and from all these considerations and facts, and 
from all the facts and circumstances proved in the case, 
and find and determine whether or not the mortgage as 
given was a fraud upon Comer & Co., as a creditor of G. 
D. Allen, and if so, you would find in favor of Comer & 
Co.”—And movants show that the court omitted to state 
the failing condition of Allen as a suspicious fact for them 
to consider, after he had been so requested to do, as will 
appear hereafter. 

(2.) ‘Because the court erred in charging the jury as fol- 
lows, when so requested by counsel for Mrs. Allen: “If 
you believe from the evidence that the money received 
by Allen arose from the sale or use of Mrs. Allen’s prop- 
erty by her father after 1866, then the father of Mrs. Allen 
could not give the money to Mrs. Allen ;”—said charge 
not being sustained by the evidence. 

(3.) Because the court erred in this: Being requested 
by counsel for Comer & Co. to charge the jury as follows: 
“We request the court to charge the jury that transactions 
between husband and wife, by which the rights of creditors 
are affected, should bescanned by the jury closely, and the 
bona fides of the transaction clearly established. The law 
looks with stricter scrutiny on such transactions than it 
does on transactions between other persons. In consider- 
ing the bona fides of the transaction, the jury may consider 
the facts, if such are the facts, that the debt was barred by 
the statute of limitations ; the length of time the debt had 
been due; the fact as to whether a note or other evidence 
was given by the husband to the wife; that nothing was 
ever agreed to between the wife and husband as to the 
debt or the payment; that at the time of the giving of the 
note and mortgage, the wife was not present; that the 
terms of the note~-when it should be due, how much it was 
for, how it was to be secured, were stated by her husband, 
who directed how the transaction should be consummated; 
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that no note was given the wife until the husband was in 
a failing condition, of wiich fact the wife was informed at 
the time; also the fact that, at the time of giving the note, 
the husband executed a mortgage on his property, which 
covered all his property, and left nothing for his creditors ; 
you may consider all these facts, if such are facts, in de- 
termining the bona fides of the transaction.”.—The court 
stated to the jury that he had been requested to charge as 
follows by the counsel’ for H. M. Comer & Co.: “ The law 
looks with stricter scrutiny on such transactions than it 
does on such transactions between other persons. In con- 
sidering the bona jides of the transaction, the jury may. 
consider all the facts proved in the case.”—Movants say 
that the court erred in stating that he had been so re- 
quested by the counsel for Comer & Co. to charge; and 
further, that he erred in changing, amending and reducing 
the request, and then giving it to the jury as he did, stating 
that it was the request of counsel for . M. Comer & Co. 

(4.) Because the court erred in not giving the request 
of counsel for H. M. Comer & Co., as set out in the third 
ground of this motion, eutire and full as it was presented 
by said counsel. 

(5.) Because the court erred in this: He was requested 
by counsel for H. M. Comer & Co. to charge as follows: 
“] charge you that an open account becomes barred with- 
in four years after the same becomes due; and if the debt 
held by Mrs. Allen against G. D. Allen was an open ac- 
count, the same would become barred after the lapse of 
four years, and Allen would be under no legal liability to 
pay the claim, and if the same was sued for collection and 
the statute of limitations was pleaded, the same could not 
be collected.” The court stated that he had been request- 
ed so to charge by the counsel for H. M. Comer & Co., 
and to the charge added the following qualification: “ But, 
as I have already charged you, if a debt is barred by the 
statute of limitations, and afterwards renewed by giving a 
note or mortgage, the same may be enforced in law, if the 
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transaction was free from fraud, as I have already charged 
you.”—The court erred in adding this qualification to the 
request, after stating that it was the request of H. M. Co- 
mer & Co. 

(6.) Because the court erred in not giving the request 
of the counsel for H. M. Comer & Co., as set forth in the 
fifth ground of this motion, without the qualification also 
set forth in said ground. 

(7.) Because the court erred in refusing to charge the 
jury as follows, being so requested by the counsel for H. 
M. Comer & Co.: “That. the giving of a note and mort- 
gage by a husband to the wife in settlement of a barred 
debt, when the husband was in a failing condition, of which 
fact the wife was cognizant, and when said mortgage left 
nothing to the creditors, such a transaction is prima facie 
fraudulent as to creditors, though it may be good as be- 
tween husband and wife, and the facts should be such as 
to rebut the presumption of fraud clearly, and show the 
bona fides of the transaction clearly.” 

(8.) Because the court erred in refusing to charge the 
jury as follows, when so requested by the counsel for H. 
M. Comer & Co: “That the giving of a mortgage by a 
husband to his wife to secure a barred debt while the hus- 
band is in a failing condition, of which his wife is cogni- 
zant, when the mortgage thus given, if any such was given) 
left nothing for the creditors, is a fraud in law as to cred- 
itors, and will be set aside as to them, though good as to 
his wife.” 

(9.) Because the court erred,in refusing to charge the 
jury, when so requested by the counsel for H. M. Comer 
& Co., as follows: “That an insolvent debtor cannot vol- 
untarily, to the prejudice of his creditors, execute a mort- 
gage on his property, to secure a debt to his wife barred 
by the statute of limitations.” 

This motion was refused, and this writ of error was filed 
to the refusal. 
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There was little conflict as to the main facts in evidence ; 
the principal dispute was as to the conclusions to be drawn 
from the facts. 

1. We think the case was fully and fairly submitted to 
the jury, under the view entertained by the court of the 
law applicable to the several issues made, and that the 
verdict of the jury, though not absolutely required, is sus- 
tained by the evidence. We are further of opinion that 
the charge, in the main, stated the law correctly, and in 
effect. covered and fully met so much of the written re- 
quests of the plaintiff in error as should have been given 
to the jury. 

2. As to her separate property, the wife is a feme sole, 
and may make her husband, like any other person, her 
creditor. Code, §1783. Every restriction the law places 
upon the disposition and use of her separate estate is im- 
posed for her protection and benefit,—as, her inability to 
bind her property by & contract of suretyship, or to part 
with it to pay her husband’s debts, or to sell and convey 
it to him or her trustee without the sanction and support 
of the superior court. Code, §§1783, 1785, 2337. 

Prior to the passage of the act of 1866, whereby all the 
property at the time of the marriage, and all such as is 
given to, inherited and acquired by the wife during the 
coverture, is declared to be her separate property, to vest 
in and belong to her, and not to be liable for the payment 
of any debt, default, or contract of the husband, she had 
the power of disposing of her separate estate, as a neces- 
sary incident of the ownership of the property, and she 
might, by the terms of her ante-nuptial marriage settle- 
ment, entered into fairly and without fraud, make her hus- 
band her debtor. In the leading case of Magniac vs. 
Thompson, decided by the Supreme Court of the United 
States, 7 Peters, 348, it was declared “ Upon principle and 
authority, to make an ante-nuptial settlement void as a 
fraud upon creditors, it is necessary that both parties should 
concur in, or have cognizance of the intended fraud. If 
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the settler alone intend a fraud, and the other party have 
no notice of it, but is innocent of it, she is not and cannot 
be affected by it. Marriage, in contemplation of the law, 
is not only a valuable consideration to support such a set- 
tlement, but is a consideration of the highest value, and 
from motives of the soundest policy, is upheld with a 
strong resolution. The husband and wife, parties to such 
a contract, are therefore deemed, in the highest sense, pur- 
chasers for a valuable consideration ; and so that it 1s bona 
fide, and without notice of fraud, brought home to both 
sides, it becomes unimpeachable by creditors. 

“ Fraud may be imputed to parties, either by direct co- 
operation in the original design, at the time of its concoc- 
tion, or by constructive co-operation from notice of it, and 
carrying the design, upon notice, into operation. 

“Among creditors equally meritorious, a debtor may con- 
scientiously prefer one to another; and it can make no 
difference that the preferred creditor is his own wife.” 

The marriage settlement was executed in this instance in 
1825. Four years thereafter, on the eve of the husband’s in- 
solvency, and when judgments for large amounts were about 
to be entered against him, he transferred a large amount 
in notes to the trustee of his wife, as was alleged, in satis- 
faction of the obligation incurred by this settlement. The 
husband’s creditors sought to reach these notes, and subject 
them to the payment of their debts, charging that the 
transfer was covinous and designed to benefit the husband 
and his family to their detriment. The circuit court di- 
rected the jury, that if it was done in order to comply, 
in part, with the agreement, it was not fraudulent. If it 
was colorable, made with the intention of covering and 
concealing so much under pretence of the marriage arti- 
cles, for the husband’s use, and so received by the trustee, 
it was legally fraudulent as to creditors; but if delivered 
with such intention and not so accepted, then the trustee 
might not only fairly apply it to the trust fund, but was 
bound so to do. Though it may have been done on the 





SEPTEMBER TERM, 1883, _ _ 13 


Comer & Company vs. Allen. 


eve of the judgment confessed, that would make no differ- 
ence; it being to carry into effect the marriage agreement 
of December, 1825. 

The Supreme Court say of this part of the charge, “ We 
cannot perceive any error” therein. “The wife became a 
purchaser and a creditor of her husband in virtue of the 
marriage articles; and if the delivery of the notes was 
made in part performance of these articles, bona fide, and 
without fraud, it was a discharge of a moral as well as of 
a legal duty.” 7 Pet., 348, 396. Substantially the same 
pwinciples were upheld by this court in Marshall vs. Mor- 
ris, 16 Ga., 368. | 

With the exception of the restrictions above mentioned, 
the wife sustains the same relation to property’ acquired 
under the act of 1866 as she does where the entire interest 
vests in her under a marriage settlement, and has over it 
the same powers and rights, and can subject it to the same 
liabilities. In the case at bar, the marriage took place prior 
to the act of 1866, but the property was not reduced into 
possession of the wife until afterward, and then, it is said, 
the husband did not take possession of it as his own estate, 
but as his wife’s. This question, with all the others bear- 
ing upon the case, was submitted to the jury, and they 
were instructed to scrutinize closely every circumstance 
connected with these dealings between husband and wife, 
from their commencement to their termination. This was 
in exact acc»rdance with the haw as laid down by this 
court. In Booker vs. Worrill, 55 Ga., 332, it was decided 
that a husband may become indebted to the wife for the 
rents of her separate estate, and if such indebtedness is 
bona fide, it is a valuable consideration to support a deed 
from him to her; that, in a contest between her, as claim- 
ant of the property thus conveyed, and the creditors of 
the husband, the questions as to the bona fides of the in- 
debtedness, and fraud in the transactions, are for the jury, 
who should closely scan the same, and if found, upon such 
scrutiny, to be fraudulent, it should be set aside as against 
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the creditors ; but if the debt should appear to be a real bona 
de subsisting debt, and the conveyance was made to pay 
the same, then the transaction should be upheld. 

“The husband’s right to reduce the wife’s property into 
possession, before the act of 1866,” was held by this court 
in Sperry & Niles vs. Haslem, 57 Ga., 412, to be a vested 
right, and that after the act, if he reduced the same to 
possession ag his own estate, it thereby became his prop- 
erty, and was subject tohis debts; but if he reduced it to 
possession for her, and as her estate, after the passage of 
that act, and in consideration of having made use of it for 
his own purposes, conveyed to her a tract of land in lieu 
thereof, the title to the land vested in her, and his creditors 
could not subject the same to the payment of his debts. 
Archer et al. vs. Guill, 67 Ga. a is as much in point as 
the foregoing cases. 

The only difference between those cases and this is, that 

V the debt to the wife’s claim here, at the time of executing 
the mottgage, was barred by the statute of limitations. 
This, it was contended, made the transaction per se fraudu- 
lent, but the court did not so think, and refused so to 
charge the jury. He did, however, instruct them that it 
was a circumstance to be considered in investigating the 
fairness of the transaction. This instruction was doubtless 
correct, unless, as contended by affiant’s counsel, the debt 
was not a subsisting debt, and that the new promise rested 
upon nothing more than a moral consideration. Neither 
of these positions is, in our opinion, tenable. The statute 
of limitations does not extinguish the debt, it only bars 
the remedy. This the promisor may revive by written ac- 
knowledgment and promise to pay the same, either before 
or after the bar of the statute attaches. The statute in 
either case commences to run from the acknowledgment. 
Code, §1950, sub-sec. 6, §2934. That the consideration for 
this new promise is not merely a good consideration in 

ontradistinction to one of value, is evident from the Code, 
2936, which in express terms declares that “a new promise 
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revives or extends the original liability it does not create 
anew one.” It is doubtless upon this principle that an 
administrator is justified, by a like express enactment, in 
relieving a debt of his intestate, barred after his death, from 
the operation of the statute, and unless it is made to ap- 
pear that the claim was in reality unjust, he is discharged 
from liability to the distributees. Code, §2541. 

The fact that the debtor was in failing circumstances did 
not, as we have seen, prevent his honestly preferring one 
of his creditors. (Code, §1953) ; and it can make no differ- 
ence, as we have likewise seen, that the preferred creditor 
is the debtor’s own wife. At the time this mortgage 
to the wife was executed, it was denied that the debtor 
was insolvent, and this, among other issues, was submitted 
to, and found by, the jury. It is also evident, from the tes- 
timony of Cabaniss and Allen, that when Comer & Co. took 
the mortgage on which they rely in this suit, they had no- 
tice of Mrs. Allen’s mortgage; in fact, the mortgage itself 
recites prior incumbrances upon the property, amounting 
to $5,200, and these witnesses swear that Mrs. Allen’s mort- 
gage went into that thus recited, to make up the amount, 
and that Comer & Company’s agent had notice thereof, 
While we are inclined to think that these facts may pre- 
clude Comer & Co. from denying the validity of Mrs. Al- 
len’s mortgage, ( Long et ux. vs. Bullard, 59 Ga., 355), yet 
as the decision of the question is not indispensable to the 
final disposition of this case, we do not determine it. It 
was, however, cogent evidence, in connection with other 
circumstances, of the openness and fairness of these deal- 
ings between husband and wife, and was doubtless so 
treated by the jury. 

There was no error in refusing such portion of affiants’ 
requests to charge as were rejected by the court; they 
summed up only such facts in evidence as were favorable 
to affiants’ view, while they omitted all mention or allu- 
sion to such as tended to elucidate and sustain the view 
of the opposite party. 
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We do not perceive how the affiants were injured by the 
statement of the court that the portions of these requests 
submitted were given at their request. If the entire 
charge requested was not proper, it might have been de- 
clined altogether, and in view of the objection here urged, 
this would perhaps have been the better course. 

Judgment affirmed. 


FARMER vs. WORD. 


S. contracted to sell to McF. a tract of land, gave him a bond for title, 
and took his notes. McF. contracted to sell the land to F., and 
in turn, gave him a bond for title, and took his notes. One of these 
notes was transferred to W. Subsequently, McF. having only paid 
S. a small part of the interest that had accrued on the notes given 
by him, canceled the contract made with S., delivered up the 
bond for titles, and received his notes. Itdoes not appear that F. 
had any connection with this cancellation, or knew that his note 
had been transferred. Subsequently to this, 8. contracted to sell 
the land to F., made a bond for title to him, and received notes 
from him. Having paid to S. a part of the purchase money, F. 
took a homestead on his interest in the land. W. sued on the 
note of F. held by him, obtained a judgment, and lev:ed on the 

' Jand: 

Weld, that such debt was not for purchase money, so as to subject the 
land. When McF. sold to F., he had no title, but only an imper- 
fect equity; this ceased upon the cancellation of the trade with 
8., and the subsequent sale by S. to F, did not make the note of 
F. to McF. a debt for purchase money. 


. September 11, 1883. 


Homestead. Title. Contracts- Before Judge Hutcn- 
Ins. Franklin Superior Court. April Term, 1883. 


Reported in the decision. 
J. B. Parcs; A. S. Erwny, for plaintiff in error. 


W.. R. Lirttze; W. I. Pree, for defendant. 
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Hatt, Justice. 


Sewell contracted with McFarland to sell him a certain 
tract of land, taking his notes therefor, and making him 
the usual bond to convey upon payment of the notes. 
Thereafter, McFarland contracted to sell the same land to 
Farmer, and took from him his notes, and made to him 
a bond to make title upon payment’ of his notes. One of 
these notes for $500.00 was transferred, béfore due, for 
value, and without notice of any defence, to Word. Word 
brought suit on this note, and obtained judgment against 
Farmer, who made no defence to the suit. McFarland 
did not assign Sewell’s bond to Farmer, but kept posses- 
sion of the same; and after the transfer of Farmer’s note 
to Word, he canceled the contract for the sale of the land 
with Sewell, received his notes to Sewell, and delivered 
him his bond to make title to the land, never having paid 
Sewell anything except a small part of the interest that 
had accrued on the notes given for the purchase money. 
It does not appear that Farmer had anything to do with 
the canceling of this trade; but after its cancellation, he 
contracted with Sewell for the purchase of the same land, 
giving him his notes for the purchase money, and taking 
his bond for the conveyance of the same, when the notes 
were paid. From the agreed statement of facts in the 
case, it does not appear that Farmer, at the time of this 
contract with Sewell, knew anything of the transfer of the 
notes, given by him to McFarland, to Word. Having paid 
Sewell a part of the purchase money, he laid a homestead 
upon his interest in the land so purchased, as last aforesaid,. 
for the benefit of his wife and minor children, under the 
constitution and laws of the state. Word levied the fi. fa. 
issuing upon the judgment in his favor upon the land so 
set apart as a homestead ; and to this ff. ya. Farmer inter. . 
posed his affidavit of illegality, among others, upon the 
grouna that the land ievied upon had been set apart as a- 
homestead, and was not subject to sale under the levy. 


v 72-3 














18 SUPREME COURT OF GEORGIA. 














Farmer vs. Word. 








The lower court, who tried this issue, by consent of coun- 
sel, without a jury, held the land subject, notwithstanding 
the homestead, solely upon the ground that the note, the 
foundation of Word’s judgment, was given for the purchase 
money of the land, overruled the affidavit of illegality, and 
ordered the levy to proceed. ‘To this decision Farmer ex- 
cepted ; and the point presented for our decision is whether 
the note given by Farmer to McFarland was any part of 
the purchase money of the land. 

By Art. rx., §2, paragraph 1, of the constitution of 1877, 
Code §5211, the homestead set apart thereunder is, among 
other things, subject to levy and sale for the purchase 
money of the same; as it is likewise “for the removal of 
incumbrances thereon.” 

In our view of this case, Farmer purchased from McFar- 
land nothing but the right of the latter to have a convey- 
ance to the land in question, when McFarland should en- 
title himself to such conveyance by complying with the 
conditions of the contract with Sewell, which he never did. 
Farmer’s contract with him could have been only for a 
bare right or imperfect equity. McFarland had no title 
to the land; he had nothing but the naked possession, 
coupled with this right or equity. The possession was 
all he could transfer, which was subject to be terminated, 
whenever the condition upon which it was held was 
broken. McFarland never had any lien upon this jand 
for the amount of this note; it was not encumbered with 
the payment of the purchase money. Sewell held this 
lien and incumbrance; his title to the land was his secu- 
rity for the purchase money, and Word was not the as- 
siznee of Sewell, but of the man who owed him this obli- 
gation. Neither McFarland nor Farmer could have 
claimed this exemption against Sewell, and certainly 
Word, who was the mere transferee of whatever right 
McFarland had, could not do so. 

When McFarland failed to comply with his contract, 
Sewell had the right either to enforce it by law, or to can- 
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cel it by an arrangement with the opposite party ; and when 
it had been thus canceled, he held his title unfettered 
from any obligation to convey to McFarland, or any one 
claiming under him, either directly or indirectly. He had 
the perfect right then to sell to whomsoever he pleased, and 
why not sell to Farmer as well as a person who had never 
had any connection with the property ? The question here 
is not whether Farmer’s property outside of this homestead 
is subject to this judgment, but whether this homestead, 
based upon an equity to havea title upon compliance with 
his contract with Sewell, from and through whom he de- 
rives this right, is so subject. If he had purchased the right 
from any third person, it certainty would not be contended 
that it would be subject. How, then, could the fact that 
McFarland, to whom this note was given, on account of 
his casual connection with the property, be said to have 
an incumbrance or lien for the purchase money? We 
think it is only the legal owner of the property, or one 
who has a perfect equity to it, or his assignee, that can 
levy on or sell a homestead upon it for the unpaid pur- 
chase money. Were it otherwise, any number of assignees 
of bonds for titles, together with the transferees of the 
securities taken upon a sale of the bare right to have it 
conveyed, might with equal propriety insist upon such a 
claim. 

It follows, from these views, that the decision of the 
court below was erroneous; that the execution in question 
was not founded on a judgment given for the purchase 
money of the homestead; that the right to the land upon 
which the homestead was taken was never in McFarland, 
and that Farmer does not hold under him, but under 
Sewell. 

Judgment reversed. 
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. However just or proper it may otherwise have been to grant an 
injunction, if done without having necessary parties before the 
court, it was error. Therefore, where one of two defendants to a 
bill in equity prayed an injunction against complainant, and sub- 
sequently died, and his death was stated, and an amendment made 
alleging its consequences, it was error for the court to grant an 
injunction without making his representative a party. 

(a.) The death of a mortgagor revokes a power in the mortgage au- 

thorizing a sale to reimburse the mortgagee. 

(b.) If dower and year’s support be claimed by the widow and family 
of the decedent, they will be preferred to the mortgage of the 
creditor in this case; and if the complainant’s deed was procured 
by false and fraudulent representations about his book, its value, 
and his having a copyright, and the decedent was cheated and de- 
frauded, complainant has no title at all. 

(c.) The judgment is reversed, and the case remanded, with direc- 

tions that parties be made and the rights of all be determined. 


September 14, 1883. 


Parties. Injunction. Dower. Year’s Support. Equity. 
Mortgage. Practice in Supreme Court. Before Judge 
Bower. Calhoun County. At Chambers. May 2, 1883. 


J. H. Miller, as trustee for his wife and her children, 
filed his bill against D. W. Holloway and James J. McDon- 
ald, alleging, in brief, as follows: In 1850, Holloway sold 
to complainant a tract of land containing one hundred 
acres. Holloway was to give him possession on January 
1, 1881, but when that time arrived, refused to do so. Com- 
plainant proceeded against him as a tenant holding over, 
but was met by a counter-affidavit, and the proceeding is 
still pending in court. After his purchase, he learned 
that McDonald had a mortgage on the entire tract, con- 
taining two hundred and three acres, of which that sold 
to complainant formed a part. The mortgage is nominally 
for $532.00, but after eliminating usurious interest and 
entering proper credits for payments which had been 
made, there remains due $281.00. The land other than 
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that claimed by complainant is amply sufficient to pay the 
mortgage; but McDonald, under a power of sale 1n said 
mortgage, is proceeding to sell the entire tract. 

The mortgage covered the tract of land and certaiz. per- 
sonalty, and contained the following power ot sale: 

‘‘T do hereby. appoint and constitute J. J. McDonald and his assigns, 
of said county, my true and lawful attorney in fact, forme and in my 
name (in the event of failure on my part to promptly meet and pay 
off said notes), to receive and take possession of said above described 
property, and after advertising the same for the space of thirty days 
in some public gazette, to dispose of the same at the court-house in 
the town of Morgan, Calhoun county, to make good and sufficient 
titles and ec »nveyance to said property, and with the proceeds of sale 
tofully pay off and discharge said note with all expenses, and to re- 
turn the remainder to me or my assigns; and I hereby fully author- 
ize my attorney to do and perform all acts that may be necessary to 
fully accomplish the object herein intended; I hereby ratifying and 
agreeing to the same in as full and free a manner as if I myself had 
been present doing the same.’’ 

A combination between the two defendants for the’ pur- 
pose of defeating the recovery of the land by complain- 
ant is charged. The prayer was for discovery, injunction 
to restrain McDonald from selling the land under the 
mortgage, and both of defendants from combining to com- 
plicate the same,.and for general relief. 

Holloway answered the bill, admitting the sale to com- 
plainant and the making of the deed to him; but asserted, 
by way of cross-bill, that the deed was obtained by fraud, 
the consideration being a one-half interest in. a certain 
arithmetic, of which complainant claimed to be the author, 
and concerning which he made various representations, 
including the statement that he owned the copyright. 
These representations were false; complainant did not 
have a copyright for the book, but it was an infringement 
of the copyright of another person. He prayed a cancel- 
lation of the deed, and injunction against the complainant 
to restrain the prosecution of his suit, and for general 
relief. 

McDonald answered, denying usury or the existence of 
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payments which had not been credited. He insisted that 
it would take all, or about all, of the land to pay the mort- 
gage, and that he had a right to sell under the power con- 
tained therein. 

Before the hearing of the application for injunction, 
Holloway died. Complainant thereupon amended the bill, 
alleging his death, and insisting that this worked a revoca- 
tion of the power of sale contained in the mortgage to 
McDonald. , 

On the hearing, the bill, answers and various affidavits 
were introduced. The chancellor refused the injunction 
prayed for by complainant, but granted an injunction 
against him, restraining him from selling, disposing of or 
encumbering the property. He excepted. 














C. B. Wooten, for plaintiff in error. 






JeJ. Becx, by A. Hoop, Jr., for defendants. 







Jacksun, Chief Justice. 





The plaintiff in error filed a bill to enjoin McDonald, 
one of the defendants, from selling under his mortgage on 
the property of Holloway, the other .defendant, on the 
ground that the complainant held title to a portion of the 
property mortgaged, and on the further ground, by amend- 
ment, that Holloway was dead, and thereby the power to 
sell under the mortgage was revoked. Holloway, before 
his death, set up in his answer certain allegations of fraud 
in the procurement of his deed against complainant, and 
prayed an injunction against him from interference with 
nl his, Holloway’s, property. 

5: The record nowhere discloses the fact that any party 
had been made, either executor or administrator, to repre 
sent Holloway, though by order of court the amendment 
was made alleging his death and the legal consequence 
thereof—the revocation of the power to sell. Yet the 
chancellor granted the prayer of Holloway to restrain 






















SEPTEMBER TERM, 1883. 23 


Miller, trrstee, vs. McDonald ef al. 


complainant from all interference with the property, when 
he was dead, and no parties made. 

1. Of course this was error, for the reason of want of 
parties, however little merit there was in complainant’s 
case, and however just the judgment of the chancellor 
may otherwise have been. 

2. The chancellor also denied the prayer of the com- 
plainant to restrain McDonald from selling under the 
power in the mortgage after the amendment suggesting 
Holloway’s death. That death revoked the power to sell 
under the ruling by this court in the case of Lathrop & 
Co. vs. Brown, executor, 65 Ga., 312. 

But that ruling goes further, and expressly denies that 
a year’s support of the family of the decedent would be 
preferred to the mortgage creditor, as also would the wid- 
ow’s right to dower. Hence the necessity of making the 
representative of Holloway’s estate a party, as well as the 
widow of Holloway. 

The judgment is therefore reversed, and it is ordered 
that the case be remanded, with directions that Holloway’s 
representative and his widow be made parties, and that 
McDonald, having been drawn into equity, may proceed by 
decree to foreclose his mortgage, unless the representative 
of Holloway and his widow set up adverse claims which 
absorb the entire estate, and unless the complainant be 
able to show clear title, unaffected with fraudulent pro- 
curement thereof, to a portion of the land; that all parties 
litigate inter sese their respective claims, and be enjoined 
from altering the present status of the property and estate 
of the decedent, Holloway, until the final decree thereon. 

And in order to facilitate the final settlement of the 
issues which may be made, this court holds and expresses 
its opinion that, if dower and a year’s support be claimed 
by the widow and family, they will be preferred to the 
mortgage creditor, and if the complainant’s deed was pro- 
cured by false and fraudulent representations about his 
book and its value, and the statement that he had a copy- 
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right thereto when he has none, and thus cheated and de- 
frauded the decedent, then he had no title at all, and can 
interfere neither with McDonald nor the representative of 
Holloway, his widow and the family. 

Judgment reversed. 


Tue Roswety Manuracturinac Company vs. Hupson, 
Watson & Company. 


1. Where no time was specified for payment in a draft, it was not due 
until presented. 

(a.) Such a draft being payable to order, and therefore negotiable, 
one who bought it before presentation, took it before due; and the 
presumption is that he is a bona fide holder. 

(o.) Where a single draft payable to order was issued, with no men- 
tion of duplicate or second draft contained in it, one who purchased 
before due was an innocent holder, so far as the face of the paper 
is concerned, and will be protected, although another draft fer the 
same consideration and to the same effect was afterwards issued 
by the drawer and paid, by the fraud of the payee. The second 
draft was not a duplicate or second of the other, in the sense of the 
commercial law touching fore gn bills of exchange. 

. Any circumstances which would put a prudent man upon his 
guard in purchasing negotiable paper, will be sufficient to consti- 
tute notice to a purchaser of such paper before due. 

(a.) No fixed time for diligence in such cases can be laid down, but 
each must depend on its own facts, to be ascertained by the jury, 
under the charge of the court. 


September 11, 1883. 


Negotiable Instruments. Promissory Notes. Drafts. 
Contracts. Notice. Before Judge Faty. Cobb Superior 
Court. November Term, 1882. 


Reported in the decision. 
CanpLer & Tuomson, for plaintiff in error. 


Jackson & Kine, for defendants. 
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Jackson, Chief Justice. 


The defendants in error, as holders of a negotiable paper, 
sued the plaintiff in error, as drawer thereof, and the case 
being tried by consent before the judge without a jury, 
recovered a judgment thereon. That judgment is assigned 
for error here. 

The paper sued on is as follows: 
**$300.00. Orrice or RoswELL MANuracturRine Co., 
Roswe.u, GaA., 24th November, 1880. 


Pay to the order of A. A. Porter three hundred dollars, value re- 
ceived, and charge the same to account of 


To Larned, Haas & Handy, RosweE._u Manuracturine Co., 
232 Chestnut street, Phila- } Jas. W. Robertson, Pres.’’ 
delphia, Pa. 

It was indorsed by A. A. Porter. 

1. No time is specified for the payment. . Therefore it 
was not due until presented, by our Code, section 2791. 
It had not been presented when the holder bought it; 
therefore, he bought it beforedue. Therefore, the presump- 
tion is that he is a bona fide holder. Code, §2787. 

But the plaintiff in error says that the payee induced it 
to issue another paper like this to him for the same con- 
sideration, which was presented and paid by the drawee 
before the paper sued on was presented, and thereby it, 
as maker or drawer, was discharged from paying this paper. 

The evidence is that the duplicate, as it is termed, was 
drawn on the 24th of December, 1§80, and was paid by 
the drawees on the 7th of January, 1881. On the Ist of 
January, 1881, the holders were informed by the payee 
that such a draft or order as the first, that of November 
24th, 1880, had been sent him, and he Wks expecting it, 
it being on the way. On the 18th of February, 1881, they 
were informed by the payee that he had heard of the draft, 
which had gone to Bennett, Texas, instead of Burnett 
Texas, where the holders and payee resided, and had been 
opened thore by another man of his surname, and showed 
them a letter from him to that effect. Whereupon they 
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waned him fifteen dollars on the faith of the paper, and 
on the 3d of March, 1881, when the paper came from 
Bennett to Burnett, they cashed it in full, and on presenting 
it in Philadelphia, it was not paid, because that drawn on 
the 24:h of December had been paid. 

In the sense of the commercial law touching foreign 
bills of exchange, the paper which was paid was not a du- 
plicate or second of the other. It was not drawn and issued 
at the same time, nor was there any mention of the fact of 
any second or third duplicate being then issued on the 
face of the paper sued on, so as to ‘notify the commercial 
world of such others being in existence, and thus to put 
a purchaser on notice. 1 Daniel on Neg. Inst., pp. 88, 89, 
90; 1 Parsons Notes and Bills, pp. 58-9, ete. 

Therefore, these holders had no notice of the existence 
of asecond or third, the payment of which would dis- 
charge this order they were buying. None such was in 
existence according to commercial usage; and none such 
was alluded to on the face of the paper they bought. So 
that, in law, and so far as the face of this paper disclosed 
anything to them, they are still innocent holders, though 
another paper for the same consideration and to the same 
effect was afterwards issued to the drawer, and paid, and 
all by the fraud of the payee. 

2. Did any facts outside of the paper they bought put 
them upon inquiry, so as to change their character of bona 
fide holders ? 

Our Code declares that “any circumstances which would 
place a prudent man upon his guard, in purchasing nego- 
tiable paper, shall be sufficient to constitute notice to a 
purchaser of such paper before it is due.” Code, §2790. 

But two circumstances are disclosed in this record and 
insisted on here, when the facts and positions of the plain- 
tiffs in error are analyzed. The first is that they would not 
credit the payee without security, and the second, that the 
time which elapsed from the making of the paper to their 
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purchase of it was so long as to put them on inquiry, as 
prudent men. 

Their not crediting the payee, and doling out to him only 
$15.00 on a paper on its way to him, and which by mistake 
was delayed, we think, shows prudence and caution. When 
they paid cash for all on its face afterwards, it had come, 
and looked right on its face, and they had knowledge from 
the letter which the payee received from Bennett, as well 
as from what he said, that a misdirection had sent it to the 
wrong post-office, and all the delay was explained. So the 
judge below, sitting as jury and judge both, adjudged and 
found; and as the law is that no fixed time for diligence 
in such cases can be laid down, but each must depend on 
its own facts, to be ascertained by the jury under the charge 
of the court, we cannot-say that the judge erred, as jury 
on the facts, or as jadge in instructing himself in his other 
character as to the law thereon. 1 Parsons on Notes and 
Bills, pp. 268, 268-9, and notes. 

The presumption being that the holder is innocent, the 
fact being that the drawer issued the second paper, and 
thus put it in the power of the payee to defraud the public 
in its own negotiable paper, and therefore, though innocent 
of intention to do wrong, enabled another to do it by its 
sheer carelessness, and thus to put the paper on the hold- 
ers, we are quite clear that the judgment is right, and that 
the drawer must pay the draft. 

If the holders had been put on notice, or if such facts 
had been proved as would have put them, as prudent men 
of business, on notice, then they would stand in the shoes 
of the fraudulent payee, and could not recover; but as the 
facts do not rebut, but confirm, the presumption that. they 
are innocent holders of the paper before due and for value, 
we affirm the judgment. 

Judgment affirmed. 
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JACKSON, alias LyLES, vs. THE STATE OF GEORGIA. 


. An immaterial alteration in a paper, whereby no damage would ac- 
crue to any person, would not constitute the crime of forgery. The 
alteration would be entirely harmless, and the law presumes, un- 
der such circumstances, that the act was not done with intent to 
harm any one. 

(a.) Therefore, where an order requested the drawee to pay for fifty- 
four pounds of lint cotton at eight and one-half cents per pound. 
and on the margin of the order were written the figures ‘‘54 lbs.,’’ 
and the only charge in the indictment was that the figure 3 had 
been inserted before this marginal number, so that it should read 
**354 Ibs.,’’? such alteration did not change the value of the order, 
and could not injure any one ; and the indictment was demurrable. 

. This court will take judicial notice of the names of all companies 
chartered by the legislature. Where an indictment charged that 
an order, directed to the treasurer of the ‘‘Eagle and Phoenix Man- 
ufacturing Columbus,’’ was in the county of Muscogee altered, 
etc. ; it was fatally defective, because there is no such company. 


October 9, 1883. 


Criminal Law. Indictment. Before Judge WUuLLIs. 
Muscogee Superior Court. November Adjourned Term, 


1882. 
Reported in the decision. 
C. J. Tuornton, for plaintiff in error. 


T. W. Grimes, solicitor general, by J. M. McNett, for 
the state. 


BLANDFORD, Justice. 


The following bill of indictment was preferred against 
the plaintiff in error: 


“The grand jurors * * * charge and accuse Peter Lyles, alias John 
Jackson, * * with the offence of forgery, for that the said Peter 
Lyles, alias John Jackson, on the 23d day of November, 1882, in the 
county aforesaid, then and there unlawfully, and with force and arms, 
falsely and fraudulently did alter ana change and raise the following 
genuine order for money, to-wit: 
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** 54 Ibs. 
‘«*G. Gunby Jordan, treas. : 
‘Pay John Jackson for &fty-four lbs. of lint cotton at 8!¢ per Ib. 
Tok. 
Columbus, Ga., Nov. 23, 1882. 
Ginned remnant samples. E. L. Davipson, 
For the Company.’ 
“The same being then and there an order on the Eagle & Phenix 
Manufacturing Columbus, and G. Gunby Jordan being the treasurer 
thereof, and the said E. L. Davidson being in the employ of said com- 
pany, so as to read, 
** 6354 Ibs. 
** “G. Gunby Jordan, treas., 
‘Pay John Jackson for fifty-four lbs. of lint anita: at 86 per lb. 
Toll. 
Columbus, Ga., Nov. 23, 1882. 
Ginned remnant samples. E. L. Davipson, 
For the Company.’ 
“With intent to defraud the said Eagle and Phenix Manufacturing 
Company, contrary,’’ ete. 


To this bill of indictment the defendant demurred, and 
moved to quash the same before arraignment, which de- 


murrer and motion the court overruled, and defendant ex- 
cepted, and this is assigned as error. 

1. The only alteration of the paper or raising of the 
same shown in the indictment is that the number 54 in 
the margin was altered or raised to 354, by placing the 
figure 3 before the number 54. The body of the order 
remained the same, and was not altered in any particular. 
The placing the figure 3 before the number 54, so as to 
make thg same read 354 lbs., in nowise altered the value of 
the order; it could not possibly have damaged the com- 
pany; and it is well settled that an immaterial alteration 
of a paper such as this, whereby no damage would accrue 
to any person, would not constitute the crime of forgery. 
The alteration was entirely harmless, and the law presumes, 
under such circumstances, that the act was done with no 
intent to harm any one. Wharton’s Am. Crim. Law, 2 
vol., 308; 2 Bishop Orim. Proc. 169, and cases therein 
cited. 
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2. Again, the indictment is defective, because it charges 
that the order altered was directed to G. Gunby Jordan, 
treasurer of the Eagle and Phenix Manufacturing Colum- 
bus. There is no such company, and this court will take 
judicial notice of the names of all companies chartered by 
the legislature,—this being the Eagle and Phenix Manu- 
facturing Company. So the court should have sustained 
the demurrer and quashed said indictment. The judg- 
ment is therefore, and on that account, reversed. 

Judgment reversed. 


HEAD vs. BripGes et al. 


1. A sheriff may serve copies of a bill of exceptions on the defendents 
in error, and his official entry on the bili of exceptions is sufficient 
evidence of service. Nor does it make any difference whether such 
service and entry be made before or after filing. Official service 
by the sheriff stands on a different plane from that by counsel or 
a party. 

(a.) As to service in other counties, it is unnecessary to decide, as it 
does not arise in this case. 

2. If the chancellor puts his refusal of an injunction on the facts 
which were controverted, or refuses an injunction generally, this 
court will not reverse the judgment, unless it be made to appear 
that the discretion of the chancellor has been abused; but where 
the chancellor rested his judgment on the existence of a common 
law remedy in another county, and the want of jurisdiction in the 
superior court of the county where the bill was filed, and such 
grounds were erroneous, a reversal will be granted. 

(a.) The bill charged, and the facts, from complainant’s side, were, in 
brief, as follows: Complainant was called to account as executor 
by the legatces of the estate before the court of ordinary of Jasper 
county; the case was transferred by appeal to the superior court, 
was brought by exception to the Supreme Court, and a new trial 
was granted ; pending the case so returned, this bill was filed. It 
rested upon the equity, that complainant had in good faith applied 
for his discharge as co-executor with the mother of the legatees ; 
that he obtained, as he thought, a valid discharge; that though 
this discharge was held to be invalid because this citation appeared 
not to be in time, yet to show good faith on his part, he alleges 
that it has been found that service of the citation was actually 
made in time; that when thus discharged, as he bona fide thought, 





SEPTEMBER TERM, 1883. ~- 31 


Head vs, Bridges et al. - 


the administration was turned over to his co-executrix, who was 
guilty of all, or most, of the mal-administration after his retire- 
ment; that he is entitled to contribution from her, and to subject 
her share of the estate; that she has colluded with her children 
to put the whole burden on him; that all parties reside in Monroe 
county : 

Held, that there is equity in the bill, and the superior court of Mon. 
roe county has jurisdiction to grant relief. 

(o.) The judgment is reversed, with directions that the injunction 
prayed for be granted, the bill be reinstated (if dismissed), and 
proceed to trial on the merits, provided that complainant shall give 
ample bond and security torespond to the legatees for such decree 
as they may eventually recover against him, if any. 

(c.) The bill may be amended as may be necessary to a full adjudica- 
tion of the rights of all parties, andin such manner as not to collide 
with the other bill pending in the court. 

October 16, 1883. 


Practice in Supreme Court. Injunction. Equity. <Ad- 
ministrators and Executors. Jurisdiction. Before Judge 
Stewart. Monroe County. At Chambers. November 
29, 1882. 


The facts are set out in the second head-note and the 
decision. 


A. D. Hamnonp; W. 4, Lorrox; Joun I. Hatt, for plain- 
tiff in error. 


Berner & Turner ; J. H. Lumpxrn, for defendants. 


Jackson, Chief Justice. 


1. A motion was made to dismiss this writ of error, on the 
ground that the bill of exceptions was not served until 
after it had been filed in the clerk’s office. It was served 
by the sheriff, the regular officer of the superior court to 
serve copies of such papers as are entrusted to him for ser- 
vice by courtsof record of this state. Code, §361. His 
service of copies of bills of exception has been recognized 
as valid by this court, and his return of such service, en- 
tered on the original bill of exceptions, need not be under 
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oath, thereby recognizing his official oath to bind him. 41 
Ga., 682; 50 7b., 369. 

These decisions recognize the superiority of the service 
of the sheriff over that of the party or his counsel, because 
it is official. The party must verify his service of a copy 
by his oath; the counsel his in the same way by oath; 
because they have never taken an official oath which covers 
the service of either, and because they are interested. 
Thus the official oath of the sheriff is that under which he 
makes the return,and what is thatoath? It is toexecute 
all writs, etc., “and in all things well and truly, without 
malice or partiality, perform the duties of the office of 
sheriff,” etc. Code, §348. Therefore, one of those duties 
is to serve copies of bills of exceptions, when placed in his 
hands therefor. Does it make any difference, if it be served 
within the time fixed by law, whether the sheriff, whose 
official duty under oath is to serve it, as held by this court, 
serve before or after filing? None that we can see. 

The reason on which the decisions that the counsel can- 
not serve after filing, or the party either, is that neither can 
be safely entrusted with the original after filing, lest they 
might alter it , but the sheriff is no more likely to alter 
the bill of exceptions than any other writ or process which 
he is required to serve; and as thecases cited make it his 
duty to serve these copies under his official oath, we do 
not see any reason why he should not be entrusted with 
the original to make the entry thereon, there being no 
more danger of his altering this original than another. 

The argument ab inconvenient in regard to service in 
other counties, the lack of any law for second originals, 
the necessary use, therefore, of the original bill to make 
the return upon, does not apply to this case, all the de- 
fendants being residents of the county of Monroe. In such 
a case, however, the plaintiff in error would be compelled 
to start in time with his copies for the different counties, 
and even then would find much trouble and delay, if there 
were many counties in which to have the copies served ; 
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and therefore, he would probably serve, himself, or by his 
counsel, and upon the counsel of the other side. But suf- 
ficient unto the day is the evil thereof. No second origi- 
nal is needed here ; no necessity exists to take the original 
bill of exceptions out of the county, or of the court-house, 
and the evils and troubles suggested do not exist here. 

The motion to dismiss the writ of error is denied. 

2. Is there equity in the bill, and should the injunction 
have been granted ? 

The bill charges, and the facts, from complainant’s side, 
show that the complainant was called to account by the 
legatees, before the ordinary of Jasper county ; that the 
case was transferred, by appeal, to the superior court; thence 
brought to this court by him, and a new trial awarded. 
Pending this case, so returned for a new trial, the bill be-- 
fore us was filed, and was predicated upon the broad. 
equity that complainant had, in good faith, applied for 
his discharge as cu-executor with the mother of defendants ; 
that he obtained, as he thought, a valid discharge; and 
though held invalid by this court, when the case was here 
from the Jasper appeal trial, because it appeared on the 
face of the record of that discharge that the citation was. 
not in time, yet to show the bcna fides of his contract, he: 
alleges that the parties were served in time, and proves. 
the fact by depositions thereof by the ordinary, and others ; 
that when thus discharged, as he honestly thought, the ad- 
‘ ministration was turned over by him to the co-executrix ; 
that she was guilty of all the mal-administration, or most 
of it, at least, after his retirement therefrom, and that, 
therefore, he is entitled to a decrec against her, and to sub-, 
ject her share of the estate of testator to such just con- 
tribution as equity will cause her to make to him; that 
she has colluded with her children to put the whole burden. 
on him, notwithstanding she is really the guilty party, and 
the mismanagement occurred after his virtual resignation 
of the trust; and several circumstances, such as her fail- 
ure to assist. in the defence, though both were cited, the 
Vv 72-4 
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attempt to sell the lands of the estate, her failure to con- 
sult, her refusal to participate in counsel, or talk with his 
counsel, and other circumstances are adduced to show this 
collusion ; that he can get no decree against her for con- 
tribution in Jasper, but only in Monroe, as she resides in 
Monroe, and therefore Monroe county has jurisdiction of 
the case, so far as relief to him is concerned, against her, 
and her children also are in that county, and none resident 
in Jasper. 

The chancellor refused the injunction. Had he put the 
refusal on the facts which were controverted by the other 
side, or had he put it generally, this court, under the long 
current of its decisions, would not have reversed the judg 
ment, unless, on a close and critical examination of the bill 
and answers and depositions pro and con, it were made 
to appear that the discretion vested in the chancellor had 
been abused. But the chancellor rests his judgment on 
the common law remedy in Jasper, and the want of juris- 
diction in the superior court of Monroe county. Thatis 
the only county which has jurisdiction, if substantial relief 
be prayed for against the co-executrix, for that is the county 
of her residence, and no defendant to the biil resides in 
Jasper. Neither the common law case in Jasper, nor 
equity proceedings in connection with, or ancillary to, the 
cause pending there, would avail complainant, for want of 
jurisdiction there for that purpose. We are clear. there- 
fore, that the chancellor erred in refusing the injunction 
on that ground. ‘ 

And inasmuch as there is equity in the bill, and the 
facts of record here, however stubbornly contested, appear 
to us to require a trial before the jury to settle all the 
equities between these parties, where all the facts can be 
more thoroughly sifted and the truth elicited, the judg- 
ment is reversed, and the chancellor is directed to grant 
the injunction, to reinstate the bill if dismissed, and pro- 
ceed to the trial thereof on the merits, provided that com- 
plainant shall give ample bond and security to respond to 
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the legatees for such decree as they may eventually recover, 
if any, against him. 54 Ga., 378-9; 63 Jb., 438; 67 Jb.. 
215; 29 Jb., 34. 

When the bill shall thus be before the court for trial, it 
may be so amended as may be necessary to a full adjudi- 
cation of the rights of all parties, and ia such manner as 
not tocollide with the other bill pending in court. Equity 
is ever liberal in allowing amendments, in order to reach 
the real justice due to parties. 

Judgment reversed, with directions indicated above. 


Scott, Horton & Company vs. RUSSELL. 


1. Immature crops cannot be levied on separately from the land on 
which they are growing, except where the debtor absconds or re- 
moves from the county or state. Such grounds for levying on 
growing crops, if they exist, should appear in the process or the 
levy; otherwise, the levy will be void. 

. Where a distress warrant alleged that the debt was past due, and 

the defendant was removing the rents and crops from the rented 

premises, but the plaintiff’s evidence showed that the debt was 
not due, the proceedings should have been dismissed. Such pro- 
cess is in derogation of common law and common right, and the 
statute giving it must be strictly construed and literally pursued. 

Errors or omissions cannot be corrected by amendment or supplied 

by evidence. 

.) Whether the warrant was void. Qux7e? 

3. Property distrained for rent may be claimed as in other cases, and 

the claimant may avail himself of any objection to the process 
that the defendant could have urged. 


to 


=~ 
1 


November 13, 1883. 


Distress Warrant. Landlord and Tenant. Crops. Levy 
and Sale. Claim. Before Judge Stewart. Floyd Supe- 
rior Court. September Adjourned Term, 1882. 


Reported in the decision. 
E. J. Kixer & Son, for plaintiffs in error. 


T. W. Mizner; Dasyey «& Fovucue. for defendant. 
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Hat, Justice. 


The plaintiff sued out a distress warrant to collect 
seventy-five dollars for rent, claimed to be “ past due,” 
charging that the defendant was seeking “to remcve the 
rents and crops of the land rented to him from the prem- 
ises.” This warrant, which issued on the 6th day of Sep- 
tember, 1881, was, on the same day, levied on “the entire 
corn, cotton and sorghum crop growing” on the land in ques- 
tion. After the levy was made, the property was claimed 
by Scott, Horton & Co., and the claim was returned to the 
justice’s court, where, on the trial, the levy was dis- 
missed, and an appeal was taken to the superior court. 
Upon the trial in that court, the plaintiff moved to dismiss 
the levy, because it appeared that the same was made 
without authority of law, it being alleged in the affidavit 
to obtain the warrant that the rent was past due, and the 
defendant was seeking to remove the rents and crops from 
the premises ; and further, that the levy was upon a grow- 
ing crop, and there were no facts set forth which would 
authorize such a levy. This motion was overruled, and 
the property found subject. The evidence in the case 
established the fact that the rent for which the process 
issued was not due until the 15th day of November there- 
after; and that the claimants purchased the growing crop 
on the land without any notice that there was a claim on 
it for rent, in July, before the warrant was sued out; it 
also appeared that the plaintiff was the father-in-law of 
the defendant. Upon the-return of this verdict, a motion 
was made for a new trial upon various grounds, which was 
refused. We are satisfied that the new trial snould have 
been granted, upon several of the grounds taken in the 
motion. 

1. The levy should have been dismissed, because it was 
made, as appears from the entry of the levying officer, 
upon a growing crop; it was not made on the land on which 
the crop was growing, and did not purpose to bring that to 
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sale. It was not shown, at least at this stage of the trial, 
although it was afterwards attempted, that the crop was 
matured and fit to be gathered, or that the defendant ab- 
sconded, or had removed from the county or state. In 
either one of these events, the immature crop could have 
been levied upon and brought to sale. Code, §3442. By 
2 general rule, there must be an actual or constructive 
seizure of the personal property levied on (Jb., §2526) ; 
nence a future interest in such property cannot be seized 
and sold; but the liens of judgments attach thereto, so far 
as to prevent alienation, before the right of present pos- 
session accrues. Jb. Immature crops, which cannot be 
removed from the land on which they are growing, are 
incapable of seizure; the party in possession of the land 
cannot be removed therefrom, unless it is sold. If he ab. 
sconds, or has removed from the.county or state, he has, in 
either case, voluntarily abandoned the possession, and in 
each case the officer may enter and take the custody of the 
crop. These facts must appear, however, either in the pro- 
cess itself or in the levy; otherwise, in their absence, it 
would be void, and in this case should have been dismissed, 
2. Under the facts of this case, if is unnecessary to de- 
termine whether the warrant itself was void, because it 
asserted on its face that the debt was past due, and that 
the defendant was removing the rents and crops of the 
land rented from the premises (Code, §$1977, 2285), or 
_whether a demand for the debt or an excuse for not mak- 
ing the demand should have been set forth in the pro- 
ceeding. Code, §1991. When the plaintiff showed by 
his testimony, in contradiction of the statement in the 
warrant and the affidavit on which it issued, that the debt, 
instead of being past due, was to become due at a future 
day, the whole proceeding should have been set aside. 
Such process is in derogation both of common right and 
common law, and the statute giving it must be strictly 
construed and literally pursued. If there is error in it, 
such error cannot be corrected, either by amendment or 
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testimony, nor can any omission be supplied by evidence, 
as was done in this case. 

3. It only remains to add that property distrained may 
be claimed by a third person, upon making oath and giving 
bond, as in other cases of claims,—which claim, when 
made, is to bo returned and tried, as provided by law for 
the trial of the right of property levied on by execution. 
Code, §4084. 

That the claimant may avail himself of any objection to 
the process that the defendant could have urged, is too 
well settled to admit of question. The levy, in this in- 
stance, upon its face was void; and if the process upon 
which it was entered was not also vuid on its face, it was 
rendered so by the plaintiff's proof in the case, and should, 
on motion of the defendant, have been quashed. This dis- 
poses of the case, and renders unnecessary the considera- 
tion of any of the other questions which record makes 

Judgment reversed. 


THURMAN, administrator, vs. PErrirr. 


Where a carpenter built a store-house under a contract with the owner 
of real estate, he occupied the position both of a contractor and of 
a mechanic, and in either capacity, or in both, he had a right toa 
lien, under §1979 of the ©>de. 

(a.) This case differs from 56 Ga., 68. 


November 2), 1883. 


Contractor. Mechanic. Liens. Before Judge Far, 
Dade Superior Court. March Term, 1883. 


Reported in the decision. 


GraHAM & Grauay, for plaintiff in error. 


W.N. Jacoway; T. J. Lumpxin; R. J. McCamy, for de- 
fendant. 
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Hatt, Justice. 


The plaintiff, who is a carpenter, built a store-house for 
defendant’s intestate, in pursuance of a contract entered 
into betweenthem. Within thirty days after the comple- 
tion of his work, he recorded a lien, as contractor, upon the 
premises thus improved. This suit was brought to recover 
a balance due for the work, and to enforce the lien thus 
recorded. On the trial, it was objected that the plaintiff, 
being a mechanic, could not insist upon his lien as a# con- 
tractor, but this objection was not sustained by the court, 
and judgment was given setting up and enforcing the lien as 
recorded. The exception to this ruling makes the only 
question for our determination. The plaintiff sustained 
to the contract a double relation; he was not only a me- 
chanic, but a contractor, and had, in both or either one of 
these capacities, a good right to the lien set up. Code, §1979, 

This is distinguished from the case of the Savannah, 
Griffin & North Alabama R. BR. Co. vs. Grant, Alexander 
& Co., 56 Ga., 68, by the fact that, at the completion of the 
work in that instance, no Jaw existed giving contractors a 
lien upon the real estate improved by them. Although the 
declaration was for a contractor’s lien, this court permitted 
them to amend it, and show, if they could, that the contract 
was made with them as mechanics, and that they did the 
work in that capacity. 

There is no error in the decision of the court below on 
this point. 

Judgment affirmed. 


KENNEDY vs. LEE. 


Although a wife’s money may have paid for land, yet if the deed was 
taken in the name of her husband, and by her direction he return- 
ed the land for taxation as his own, and if he so represented it to 
one from whom he sought credit, and obtained it on the faith of 
the property being his, the creditor having no notice of the wife’s 
right, the land would be subject for the debt, notwithstanding the 
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wife’s equity, and notwithstanding that, after the credit was given, 
she procured the first deed to be canceled, and a deed to be made 
to her by the vendor. 

(a.) The facts in the case warranted the charge. 

(b.) If one of two innocent persons enables a thira party to cheat 
the other innocent person, he who put it in the power of the 
wrong-doer to do the wrong must suffer, rather than he who in no 
way empowered the wrong-doer or contributed to the injury. 

(c.) Dealings between husband and wife are to be scanned closely, as 
the relation of the parties facilitates the commission of fraud, which 
is always private and subtle. 


October 2, 1883. 


Husband and Wife. Fraud. Debtor and Creditor. 
Before Judge Cuarke. Terrell Superior Court. May Term, 
1883. 


Lee obtained judgmen: on a note made by Kennedy to 
Stevens, or bearer, and levied on certain property, which 
was claimed by Mrs. Kennedy, the wife of defendant. On 
the trial, the-evidence showed the following facts: Ken- 
nedy bought for his wife, with her money, a lot from one 
Morrow, who was acting as agent for his mother, in 1875. 
When the last payment was made, the deed was made by 
Morrow to Kennedy, without mentioning his wife. In 
1879 and 1880, at her request, Kennedy returned the land 
for tax as his own. This was done, as she testified, be- 
cause she “thought it would look better.’ On April 10, 
1880, Kennedy gave the note which formed the basis of 
the judgment. When the deed to Kennedy was delivered 
to him, his wife was dissatisfied, and they wanted it cor- 
rected; but the vendor lived in Florida, and it could not 
be done at once. The deed to Kennedy was held, and not 
recorded for about two years, and was then delivered up, 
and a deed was made to his wife; this was done about the 
time the judgment was rendered (May, 1881), but it was 
dated July 19,1880. Stevens, to whom the note was given, 
and who traded it to the plaintiff, testified that Kennedy 
stated that the title io the property was in him, and credit 
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was given on the faith of such statement. This was denied 
by Kennedy. 

The jury found the land levied on subject, and certain 
personalty, which had been levied on, not subject. Olaim- 
ant moved for a new trial, because the verdict was con- 
trary to law and evidence, and because the court charged 
as stated in the decision. 

The motion was overruled, and claimant excepted. 


L. C. Hoyt, for plaintiff in error. 


Pickett & Parks; J. H. Guerry, for defendant. 


Jackson, Chief Justice. 


This was a levy on property as the husband’s, and claim 
made to it by the wife. The judge charged the jury that 
“if Mrs. Kennedy’s money paid for the land, but the deed 
was made to Mr. Kennedy, and while it remained so, Ken- 
nedy gave out that the land was his; by her direction re- 
turned it for taxes as his own; so represented it to Stevens 
at the time of obtaining the credit for which the note to 
Stevens was given; and Stevens gave him that credit on 
the faith of that. property being his, without notice of her 
right, then the land is subject, notwithstanding Mrs. Ken- 
nedy had an equitable right to the land, and notwithstand- 
ing she afterwards procured the first deed to be canceled‘ 
and a deed to be made to her by the vendor.” 

In view of the facts disclosed by the record, we see no 
error in the charge. Tiose facts are sufficient to author- 
ize such a charge, if otherwise the law. It is the law, if 
the facts authorize it. The principle is universal, that if 
one of two innocent persons enable a third person to cheat 
the other innocent person, he who put it in the power of 
the wrong-doer to do the wrong, though innocent of 
intention to do wrony himself, must suffer, rather than he 
who received the wrong, without directly or indirectly em- 
powering or contributing to it. 
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It is another principle well known to our reports, that 
dealings between husband and wife are to be scanned 
closely, as the relation facilitates the commission of that 
fraud which is always private and subtle. The case at 
bar presents these as its prominent features. Husband 
and wife in the possession of land—no deed on record— 
first deed made by agent or vendor to husband—some two 
years after, deed to wife—that deed antedated—by diree- 
tion of wife, taxes returned by husband on the property 
as his own, “ because it would look better’”—property 
represented as his own, when credit was given him by the 
plaintiff; and that credit given him on the strength of this 
representation, and before any deed to wife, and without 
any notice of any right, legal or equitable, in the wife, to 
the creditor. These features, under the rulings of this 
court, exhibit a countenance with which plain and open 
dealing does not fall in love, and not tt honest front 
which the law admires. Certainly the wife put it in the 
power of her husband to get credit on the strength of this 
land, and to cheat this creditor, if the jury believed him; 
and having d ne so, his equity is superior to hers, kept 
‘4 secret and hidden from him and the world at the time he 
. gave the credit. 

» Brown vs. West et al., 70 Ga., 201; 68Ga., 524; 60 Jb., 
82:59 7b.,69; 57 Jb., 235; 56 7b.,79; 61 Zb., 171, 345; 
63 Jb., 307. 
Judgment affirmed. 
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PARMELEE vs. WILLIAMS. 






1. Where a negotiable draft, with a security thereon, was drawn, and 
accepted by the drawees, who held a mortgage to secure advances, 
and who received property of the drawer sufficient to pay the draft, 
after negotiation, the acceptors were primarily and absolutely 
bound therefor to the holder; the drawer was bound to pay if the 
acceptors did not, and his security was equally liable with him. 
As to the holder, the acceptors may be regarded as makers, and 

the drawer as a first indorser. 
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2. Where indulgence was granted to the acceptors in consideration 
of the payment of eighteen per cent interest, and the acceptors 
became insolvent, the security was thereby released. 

(a.) Lt would be immaterial if the agreementto pay eighteen per cent 
interest were illegal and void, anc if the holder were not bound by 
the same, but might, notwithstanding, have proceeded to enforce - 
the payment o: tiis draft, the indulgence being in fact granted. 

(b.) If the drawer had placed in the hands of the acceptors cotton of 
much greater value than the amount of the draft, they were not 
accommodation acceptors. 

3 In civil cases founded on unconditional contracts in writing, a 
court will render judgment without a jury, where no issuable de- 
fence is filed under oath or affirmation. If there be a single issu- 
able defence filed under oath, judgment by default cannot be ren- 
dered; and other pleas are not required to be sworn to, except 
dilatory pleas and the plea of non est factum. 

September i8, 1883. 


Promissory Notes. Drafts. Acceptance. Indorser. 
Security. Before Judge Bower. Baker Superior Court, 
May Term, 1883. 


Reported in the decision. 


R. Hosss; Smiru & Vason, for plaintiff in error. 


A. L. Hawes; Jones & Watters, for defendant. 


BLANDFORD, Justice. 


The defendant in error brought her action against Wil- 
liam H. Whitehead, as drawer and indorser, and Charles 
H. Parmelee, security, upon the following paper: 


“ALBANY, GA., January 13, 1880. 
“On the 15th day of October next, pay to myself or order, six hun- 
dred dollars for supplies furnished me to make my crop. This to be 
an advance under my mortgage to you, under the 13th day of January, 
1880, homestead and other exemptions and protest waived. Interest 
at — per cent. trom — day of 187—. , 
(Signed) Wuuram H. Warreneap. 
To Wetcu & Bacon, , OC. H. Parmeces, Security.” 


Factors, Warehouse and Endorsed. 
Commission Merchants. “OW. H. WutreHEapb.”’ 
Aibany, Georgi: ‘Accepted, Wetcu & Bacon.” 
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Charles H. Parmelee filed several pleas: First, general 
issue; and a special plea that he was security on the draft, 
and that the draft was secured by a mortgage made by 
Whitehead to Welch & Bacon, on his crops of cotton and 
corn grown on his plantation in Baker county, in the year 
1880, and the crops were first to be applied to the payment 
of the draft; that the crop of cotton was delivered to Welch 
& Bacon, to pay the draft by Whitehead, to the number of 
50 bales of cotton, equal in value to $1,500 ; that, although 
the plaintiff was the holder of said draft before maturity, 
she did not present the same to Welch & Bacon or White- 
head or to defendant, but at the instance of Edwin L. 
Wight, their general manager and agent, and in consider- 
ation of a sum in interest at the rate of one and one-half 
per cent per month to be paid to her by Welch & Bacon, 
to grant indulgence to them beyond the maturity of the 
draft ; and without the knowledge and consent of him, said 
Parmelee, the indulgence was given by her to Welch & 
Bacon for the consideration of 18 per cent per annum, from 
the 15th of October, 1880, to 22d of December, 1880; 
that she did not present éhe draft for payment or ask any 
one to pay it to her, which would have been done if the 
‘same had been presented at maturity, and by reason of the 
non-presentation and of the extension of time given to 
Welch & Bacon, defendant has been damaged to the ex- 
tent of the amount of the draft. And defendant further 
pleads that he ought not to be held bound because of the 
laches of the plaintiff, who held the draft, at and since 
the maturity thereof; that the draft was secured by the 
mortgage aforesaid; that the same covered more than 
enough property to pay the draft; that if the draft had 
been presented, it would have been paid, and if he had 
had notice of the non-payment of the same, he could have 
forced Welch & Bacon to foreclose their mortgage and pay 
the draft; that Welch & Bacon, confederating with plaintiff, 
kept the fact of non-payment hid from defendant, and used 
the cotton carried to them by Whitehead for other pur- 
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poses, and have become entirely insolvert and unable to 
pay the draft; which pleas were duly verified by the oath 
of defendant.* 

1. These pleas being demurred to generally, the court 
sustained the demurrer and dismissed the same, except the 
plea of the general issue. And the question is, are the 
special pleas, taken together, a good defence to the plain- 
tiffs action? The defendant in error insists here that the 
acceptors of this draft or bill of exchange are securities for 
Whitehead, the drawer and indorser, and Parmelee, his 
security, and therefore any indulgence, whether upon con- 
sideration or not, granted by plaintiff to the acceptors, who 
were mere securities,as she states, constituted no legal 
ground of complaint on the part of defendant, Parmelee, 
the plaintiff in error. 

While the drawer or signer of a bill of exchange, such as 
this, may be under an obligation to pay it, it is only an 
obligation to pay if Welch & Bacon, the drawees, whom 
he orders to pay the money, fail to pay it. When Welch 
& Bacon accepted this draft or bill, they were at once 
under an absolute obligation to pay the bill, according to 
its tenor, to any one who might come by it bona fide and 
in a due course of trade, but the drawer, Whitehead, and 
Parmelee, his security, became bound to pay it if the ac- 
ceptors did not; and as tothe holder of this bill, Welch & 
Bacon, the acceptors, are to be regarded as the makers, 
and Whitehead, the drawer, as the first indorser. The 
respective duties and obligations of these parties stand 
thus The acceptors are bound absolutely to pay the bill; 
the drawer is bound to pay it if the acceptors do not, and 
Parmelee, being the security of Whitehead, is equally 
bound with him. 1 Parsons on Notes and Bills, section 
2, page 54; 59 Ga., 840, 776; Code, §§2773, 2151. It is 


*Ali of the pleas appear consecutively in the record, and at the close is an affidavit 
that “the facts set forth in the foregoing plea are true,” dated April 30, 1881. Oppoe 
site one of the pleas is an entry on the margin, of ‘‘amendment sworn to May 10, 
1833." Signed. “‘R, Hobbs, defendants’ attorney.” (Rep.) 
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seen that Welch & Bacon, the acceptors, are not securities 
for Whitehead, the drawer, or Parmelee, his security, 
but stand as the makers, and are primarily liable on this 
bill. ‘ 

2. The next inquiry is as to the effect of the indulgence 
granted by the holder of this bill, as set forth in the de- 
fendant’s pleas (and waiving for the present the question 
whether the failure of the holder to demand payment of 
this bill at maturity, but waiting until the acceptors had 
failed and become insolvent, does not of itself discharge 
the drawer and his security.) It is alleged in defendant’s 
pleas that time was given the acceptors from 15th October, 
1880, to 22d December, 1880, by the holder, in considera- 
tion that the acceptors would pay the holder interest at 
the rate of 18 per centum per annum upon the amount of 
this bill. Defendant in error contends that the agreement 
to pay 18 per centum per annum being illegal, and con- 
trary to our usury laws of force at that time, was void, and 
the holder was not bound by the same, but might, notwith- 
standing this agreement, have proceeded to enforce pay- 
ment of this draft; but the indulgence to the acceptors 
was granted on this agreement, and the same was fully 
executed by her, and the plea shows that the drawers had 
sufficient funds in the hands of the acceptors at that time 
to pay this draft, and that, by reason of this indulgence on 
the part of the bolder, the acceptors failed and became in- 
solvent ; that if no such indulgence had been granted, the 
bill would have been paid at maturity, and that the drawer 
and his security are hurt by this act of the holder. Code, 
§2154: “ Any act of the creditor which injures the security, 
or increases his risk, or exposes him to greater liability, 
will discharge him; a mere failure of the creditor to sue 
as soon as the law allows, or negligence to prosecute with 
vigor his legal remedies, unless for a consideration, will 

‘not release the surety.” In the case of Stallings vs. John- 
son, 27 Ga., 564, this court held that a contract between 
the holder of a note and the maker, similar to the contract 


—_ 
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set forth in defendant’s pleas, was binding, and indulgence 
granted by the holder to the maker upon such an agree- 
ment operated to discharge the indorser. This decision is 
on the point, and made by a full bench, and this court ad- 
heres thereto. 

It was further insisted by the defendant in error that 
Welch & Bacon were accommodation acceptors, but the 
plea avers that the drawer had placed in their hands, 
to meet this draft, cotton of the value of fifteen hundred 
dollars. They were not accommodation acceptors, if the 
allegations in the pleas be true, but were liable as accept- 
ors who had funds in their hands belonging to the drawer, 
and were primarily liable on this draft. 

It is further insisted that the court should have dismissed 
one of defendant’s pleas, because the same was not veri- 
fied by the oath of the defendant. While it was true as 
to some of the pleas, the plea of the general issue had 
been so verified. This position is equally untenable. The 
constitution of this state declares: “The court shall 
render judgment, without the verdict of a jury, in all civil 
cases founded on unconditional contracts in writing, where 
an issuable defence is not filed under oath or affirmation.” 
Code, §$5145, 3448. There was an issuable defence filed 
under oath in this case, the general issue, whicli is such de- 
fence. The court could not in such a case render judg- 
ment, and there was no authority authorizing him to 
strike other pleas of defendant, although not sworn to. 
The only pleas that must be sworn to are dilatory pleas, 
and non est factum. The law requires none other to be 
sworn to, yet there must be an issuable defense filed un- 
der oath, or the court will render judgment. Only one 
is required to be sworn to. This court is of the opinion 
that the court below erred in striking defendant’s pleas 
for any reason, and the judgment ig reversed for these 
reasons. : 

Judgment reversed. 
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Cook vs. The Western and Atlantic Railroad. 


Cook vs. THE WESTERN AND ATLANTIC RAILROAD. 
(Jackson, Chief Justice, being disqualified, did not preside in this case.] 


1. When this case was before the Supreme Court before, it was held 
that the grant of a non-suit was error, and that the case should be 
submitted to the jury. This point is res adjudicata, and the jury 
having found for the plaintiff, a new trial will not be granted on 


that ground.* . 
2. An employé of a railroad company may by contract waive his right 
to sue for injuries not arising from criminal negligence on the part 
of the company, or its other employés; but any negligence, either 
of omission or commission, on the part of other employés of the 
road, in connection with their business, from which serious injury 
results, constitutes criminal negligence, and a contract waiving 
the right to sue for injuries resulting therefrom is contrary to pub- 


lic policy, and void. 
(a.) The discretion of the ve judge in granting a first new 
trial had been exhausted in the case, and the grant of another 


was error. 
November 20, 1883. 


Railroads. Damages. Negligence. Before Judge Farn. 
Whitfield Superior Court. April Term, 1883. 


Reported in the decision. 
W. K. Moors, for plaintiff in error. 
R. J. McCamy, for defendant. 


BLANDFORD, Justice. 


The plaintiff brought her action against defendant for 
the homicide of her husband from the running of its cars, 
by reason of the negligence of its servants and agents. A 
verdict having been rendered for plaintiff, defendant 
moved for a new trial upon several grounds; the court 
below granted the new trial, and plaintiff excepted, and 
assigns as error thes granting of said new trial; and the 
matter is thus brought before this court for review. 


*See Cook w. W. & A. R. R, 69 Ga., 619. 
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1. In looking at the facts set forth in the record, it is 
not apparent that this accident, which caused the death 
of plaintiff's husband, was by the fault or negligence of 
deceased, or the negligence and carelessness of defendant’s 
servants or agents, but it appears to have been one of those 
unavoidable accidents which sometimes occur in human 
affairs, when neither party was at fault; but as this case 
was before this court at September term, 1882, upon a 
non-suit granted by the court below, upon precisely the 
same state of facts as are now presented in this record, 
and as this court then held that the non-suit was improp- 
erly granted, and that the facts were sufficient to carry the 
case to the jury, and it was a question alone for the jury 
to determine whether the injury occurred by the fault of 
plaintiff's husband or by the negligence of defendant and 
its agents or servants, this question in this case is res 
adjudicata, and we are not at liberty to say, under the 
facts, that plaintiff could not recover. 

2. The defendant insists that plaintiff cannot recover, hy 
reason of a certain contract made by plaintiff and her hus- 
band with defendant, by which it was agreed 


‘**That the said John H. Cook, in consideration that the Western 
& Atlantic Railroad Company will hire and pay him (defendant’s 
husband) the wages stipulated, which is more than he can get else- 
where, will take upon himself all risk connected with, and incident 
to, his position on the road, and willin no case hold the company 
liable for any injury or damage he may sustain while so employed, 
in his person or otherwise, by what are called accidents or collisions 
on trains or road, or which may result from negligence, carelessness 
or misconduct of himself or any other employé or person connected 
with said road, or in the service of said company, or from any other 
cause.”’ 


This contract was signed by the plaintiff and her hus- 
band. It was decided by this court, at the July term, 
1873, in the case of Western & Atlantic Léailroad Compa- 
ny vs. Bishop, 50 Ga., 465, “that a contract, so far as it 
does not waive any criminal neglect of the company or 
its principal officers, is a legal contract, and binding on 


the employe;” and this ruling was had upon a contract 
7 79-5 
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similar to the one in this case. The same principle was 
ruled at the July term, 1874, of this court,in the case of 
Western & Atlantic Railroad Company vs. Mary Strong, 
52 Ga., 461. 

In 1876, the legislature thought proper to enact, and 
made it penal for any person employed in any capacity by 
any railroad company doing business in this state, who 
should be guilty of negligence, either by omission of duty 
or by any act of commission in relation to the matter en- 
trusted to him, about which he is employed, etc., by which 
any person is injured, etc., such person shall be guilty of 
the offence of criminal negligence, and shall be punished, 
etc. Code, §4586 (b). 

The contract in this case, above se* forth, does, in direct 
terms, waive and release the defendant from all liability 
for any injury or damage, which plaintiff's husband may 
sustain, “which may result from the carelessness, negligence 
or misconduct of himself or any other person or employé, 
connected with the road, or in the service of said company, 
or from any other cause,” although such neglect, careless- 
ness or misconduct of defendant’s servants or agents is made 
a crime, and punishable by the terms of the act of 1876, as 
above cited. Such acontract is void, as was decided by this 
court in the case cited in 50 Ga., 465. No stipulation to 
waive any criminal neglect of the company is valid. The 
same is contrary to public policy, as declared by the statute. 
Every neglect which causes serious injury to any person 
by an agent, servant or employé of a railroad company in 
this state is a crime by the laws of this state. And no re- 
lease or waiver, by any employé, or other person, of a rail- 
road company, on account of such neglect of its servants 
or agents, is binding upon the party making the same, but 
it is utterly null and void since the passage of the act of 1876. 

A new trial having been granted prior to the last grant of 
a new trial in this case, the discretion of the court below 
to make this last grant of a new trial had been exhausted, on 
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that ground. The judgment of the court below granting 
a new trial in this case is reversed. 
Judgment reversed. 


STERLING, administrator, vs. Sts. 


1. A chose in possession is where a person has not only the right to 
enjoy, but also the actual enjoyment of the thing; achose in actioa 
includes all rights to personal property not in possession, which 
may be enforced by action,—demands arising out of torts as well 
as contracts. It is sometimes used asthe right of bringing an ac- 
tion. 

. The right of an heir to have her interest in the estate of her de- 
ceased ancestor, in the hands of his administrator, is a chose in 
action, and not a chose in possession ; and where such right was in 
the wife prior to 1866, if her husband died before reducing it to 
possession, the right survived to the wife. 

(a.) Therefore, where prior to 1866 an intestate died, leaving a mar- 
ried daughter as one of his heirs, and dower was assigned to his 
widow, the reversion of the land set apart to her was in the estate, 
and after the widow died, and the land was sold by the adminis- 
trator and converted into money, the right to have this money was 
a chose in action ; and the husband of the married daughter having 
failed to reduce it to possession before his death, the right sur- 
vived to her to the exclusion of his creditors or heirs-at-law. 

(b.) It made no difference that the wife’s interest in her deceased an- 
cestor’s estate was in land. The act of 1789 places realty and 
personalty upon the same footing, as to the marital rights of the 
husband, and as to the distribution of the estates of intestates. 

(e.) This case differs from those in 29 Ga., 58; 52 Id., 321; 46 Id., 
593; 51 Id., 40. 

November 6, 1883. 


bo 


Husband and Wife. Survivorship. Administrators and 
Executors. Title. Chosesin Action. Before Judge Har- 
rIs. Troup Superior Court. April Term, 1883. 


Reported in the decision. 
A. H. Cox, for plaintiff in error. 
F. M. Lonatey, for defendant. 
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Sterling, administrator, vs. Sims. 
BLANDFORD, Justice. 


This case was submitted to the court below, his Honor, 
S. W. Harris, judge presiding, on an agreed statement of 
facts, without the intervention of a jury. 

The facts agreed on are as follows: In 1851, in Troup 
county, Wiley J. Sterling died intestate, leaving a widow, 
Bethena Sterling, and eight children, one of whom was 
Virginia J. Sims, then a married woman, wife of W. H. 
Sims, cf said county. 

W. L. Sterling was appointed administrator, and fully 
‘distributed the estate, and turned over to the widow, who 
took dower, 670 acres of land. This was all done before 
1866. 

In 1881 the dower tenant died, and W. L. Sterling hav- 
ing been removed, John R. Sterling was appointed admin- 
istrator de bonis non. In 1882 the administrator de bonis 
non sold said land at administrator’s sale. 

The defendant in error sued for a child’s part of the pro- 
-ceeds, 

The administrator had and owned a fi. fa. against W. H. 
‘Sims and others, obtained 25th May, 1860, and kept alive 
by proper entries, which he bought before he became ad- 
ministrator, believing, when he boughtit, that the share of 
Virginia J. Sims in said land had vested in her husband, 
W. H. Sims, and was subject to said fi. fa. There were 
also in the hands of others, other fi. fas. against said Sims, 
who died in 1871 insolvent. The 7. fa. owned by said ad- 
ministrator was for a much larger sum than the share, the 
amount of the share being agreed on at the sum for which 
the judgment was rendered. W. H. Sims and Virginia J. 
Sims had children. 

The court held that the administrator was liable to Vir- 
ginia J. Sims for the said share; that under the facts the 
marital rights of W. H. Sims had never attached to her 
interest in the dower lands, so as to defeat her survivor- 
ship, and rendered judgment against the administrator de 





SEPTEMBER TERM, 1883. 53 


Sterling, administrator vs. Sims 


bonis non, to which judgment plaintiff in error excepted, 
and the question is, did the court below err in so deciding? 
What are the rights of Mrs. Sims to the money in the hands 
of the administrator de bonis non of her father’s estate? 
Is she not entitled to one-eighth of the same as the heir-at 
law of her father, by reason of having survived her husband 
who never reduced the same into possession during his life? 

An answer to this question will somewhat depend upon 
what her interest was in her father’s estate;—was it a 
chose in possession or a chose in action ? 

.A chose in possession is where a person has not only the 
right to enjoy but also the actual enjoyment of the thing. 
1 Abbot’s Law Dictionary, 220. 

A chose in action includes all rights to personal property 
not in possession, which may be enforced by action; de- 
mands arising out of torts a3 well as contracts ; it is some- 
times used as the right of bringingan action. 57 Barbour, 
408; 9 Zb., 299; 19 Wend., 75; 43 Wis., 32; 14S. C., 538; 
4 Denio, 82. 

The right to have the interest of an heir in an estate of 
a deceased ancestor, in the hands of his administrator, is a 
chose in action, and not a chose in possession; and where the 
same is in the wife, it will survive to her, upon the death 
of her husband before he reduces the same into possession. 

The reversion of the lands which were assigned to the 
mother of Mrs. Sims as dower, as the widow of Mrs. Sims’s 
father, was in the estate of the father, and when the same 
were sold and converted into money after the death of the 
tenant in dower, the right to have this money was and 
is a chose in action, and survives to Mrs. Sims, her husband 
being dead, and will defeat. his creditor or heirs-at-law, he 
having failed to reduce the same into possession during his 
life. In Sayre vs. Flournoy, 3 Ga.,541, it was held that the 
hasband had no vested interest in his wife’s choses in action 
until he reduced them into possession. The right of the 
husband to the distributive share of his wife in her deceased 
father’s estate, is a mere naked right to sue for and reduce 
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the same to possession, and if he fails to do so during the 
coverture, the right survives to the wife; if she survives her 
husband, she is entitled to them, and not the representative 
of the husband. 2 Bl. Com.,351. This is the rule at 
law. Clancy Hus.and Wife, 109. Chief Justice Marshall, 
in Gallego vs. Gallego’s Exrs., 2 Brock., 287, says: “The 
property does not become the husband’s, nor is it subject 
to the liabilities which attach to that which is his until it 
shall be reduced to possession. Till then his creditors 
have no claim toit.” The casein 3 Ga. fully sustains the 
judgment of the court below. It can make no difference 
that the wife’s interest in her deceased father’s estate may . 
consist in lands, real or personal property. The act of 
1789 places real upon the same footing as personal prop- 
erty,as to the marital rights of the husband, and as to the 
distribution cf intestates’ estates. Prince’s Digest, 225. 
It is insisted that the case of Prescott & Pace vs. Jones 
& Peavy, 29. Ga., 58, conflicts with the case of Sayre vs. 
Flournoy, 3 Kelly, above referred to. It will be seen that 
the case in 29 Ga. was an action of ejectment brought 
by the surviving husband to recover a wild lot of land to 
which the wife had full title during her life. The court, in 
this case, held that the title to this land passed to the hus- 
band, under the act of 1789, and he was entitled to the 
same. Theo wife acquired title as heir-at-law of a former 
husband, deceased, who had died, leaving her alone as his 
heir-at-law; it was, in law, in her possession, and conse- 
quently passed to the second husband, upon his marriage, 
as fully as it was in the wife before marriage;it did not 
consist of an undistributed estate, as in the case at bar. 
So this case is not in conflict with the case in 3 Aelly. 
And in the case of Hooper vs. Howell, 52 Ga., 321, the 
wife claimed certain lands as having survived to her upon 
the death of her husband, and it appeared that the lands 
of the claimant’s father had been divided, under his will, 
between his children, claimant being one before her mar- 
riage. It was held by the court that, as the land was wild 
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land, the husband had reduced it to possession, so far as 
the same was capable of being done; that the same 
vested in the husband, and descended to his heirs-at-law, 
and that the wife did not take by survivorship. It is 
quite manifest that the decision last quoted in nowise 
affects the present case. And so of the cases of Shipp vs. 
Wingfield, 46 Ga., 593; Rogers vs. Cunningham, 51 Jb., 
40. 

We are quite clear that the marital rights of Sims, the 
husband, never attached to the property sued for in this 
case, so as to prevent the same from passing to Mrs. Sims, 
the widow, by survivorship; and no judgment obtained 
against Sims in his lifetime has a lien upon this property 
in the hands of the administrator of Mrs. Sims’s father for 
distribution among his heirs; that she will take her one- 
eighth interest, free from any debts or liens against her 
deceased husband ; that this is her property, and does 
not go to the representative of her deceased husband ; and 
that this is so because,it being a chose in action and not 
a chose in possession, and never having been reduced into 
possession by the husband, while in life, it passes to, and 
becomes the property of, the wife by survivorship. 

Judgment affirmed. 


McDonatp vs. The STaTE vF GEORGIA. 


1. As a general rule, when the court has admitted illegal evidence 
which is subsequently ruled out, this subsequent action of the 
court will cure the error; but this rule is subject to the exception 
that, where the illegal evidence, wrongfully admitted, upon the 
facts of the given case, may have worked such harm or injury to 
the accused as to render it probable that its subsequent withdrawai 
did not heal the wounds so inflicted, a new trial will be granted. 
The facts of this case are such as to render it probable that the 
error of the court in admitting the illegal testimony was not cured 
by the subsequent withdrawal thereof. 

Hitt, J., concurring. Jackson, C. J., dissenting. 

Affidavits used on the hearing of a motion for new trial must be 
properly authenticated and brought to this court. A mere order 
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that all affidavits so used be filed in the clerk’s office, and the ap- 
pearance in the record of what purport to be copies of the affidavits, 
with the entries of filing thereon, is not sufficient; and a ground 
of the motion dependent on them will not be considered. 


February 9, 1884. 


Criminal Law. Confessions. Evidence. Practice in 
Superior Court. Practice in Supreme Court. Before Judge 
Pate. Dooly Superior Court. March Term, 1883. 


Perry G. McDonald was indicted for assault and battery, 
alleged to have been committed on Stephen Woodward. 
The fact that he caught Woodward by the beard, pulled 
him out of a buggy, and committed a battery upon him, 
was scarcely contested, but it was insisted by the defend- 
ant that Woodward grossly and repeatedly insulted him, 
and gave him such provocation as to justify the battery. 
The defendant was about twenty-five years of age, while 
Woodward was about seventy-six. The jury found the 
defendant guilty. He moved for a new trial on various 
grounds, the only material one of which is stated in the 
opinions of the justices. The motion was overruled, and 
defendant excepted. 

One ground of the motion for new trial was newly dis- 
covered evidence. In support of this ground, several affi- 
davits appear in the record marked filed in office. There 
also appears in the record an order that the affidavits, to 
be used on the motion for new trial, should be submitted 
to counsel for the other side at least ten days before the 
hearing, and should be filed in the clerk’s office before the 
hearing. When the case was called in the Supreme Court, 
a motion was made to dismiss the writ of error, under the 
ruling in Warnock vs. Kilpatrick, administrator, 70 G@a., 
730. The court refused to dismiss the case, but declined 
to consider the ground to which these affidavits applied. 


G. W. Busspee; Gustin & Hatt, for plaintiff in error. 
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C. C. Smrtu, solicitor general ; Harrison & PEEPLES, for 
the state. 


BLANDFORD, Justice. 


The plaintiff in error was indicted for an assault and 
battery. The state, on the trial, offered to prove that a few 
days after the battery, accused said he wished he had 
broken every bone in prosecutor, on account of the manner 
in which he had been treated afterwards by prosecutor. 
This testimony was objected to by the accused as illegal. 
The objection was overruled by the court, and the evi- 
dence was allowed to go to the jury. Subsequently the 
court withdrew the evidence from the jury, upon motion 
of defendant’s counsel. The general rule is that, when the 
court has admitted illegal evidence to the jury, which is 
subsequently ruled out, this subsequent action of the 
court will cure the error in the admission of the illegal 
evidence ; but this rule is subject to this exception: where 
the illegal evidence, wrongfully admitted, upon the facts 
of the given case, may have worked such harm or injury to 
the accused as to render it probable that the subsequent 
withdrawal of such evidence from the jury did not heal 
the wounds so inflicted, then a new trial will be granted. 
This court, in Hall vs. State, 65 Ga., 36, intended to go 
to this extent only, although the language employed by 
the lamented judge in that case is susceptible of a con- 
struction that would carry that case much further. 

By applying the minor rule thus laid down to the case 
now before us, we think it is probable that the error of 
the court, in admitting the illegal testimony complained of, 
caused such injury to plaintiff in error as the subsequent 
withdrawal of the same did not cure, and for this we re- 
verse the judgment, and grant a new trial. 

Judgment reversed. 


Hat, Justice, concurring. 


I concur in the judgment of reversal in this case, not 
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only for the reasons given by my colleague, but because I 
do not understand that it is one of the privileges of age 
to use, without provocation, opprobrious language to and 
of, and in the presence of another, which tends to a breach 
of the public peace, without legal responsibility for so 
doing. Code, §4372. On the trial of an indictment for 
assault and battery, the defendant may give in evidence 
opprobrious words and abusive language used by the pros- 
ecutor or person beaten, which may or may not amount 
to a jusiification, according to the nature and extent of the 
battery, all of which is to be determined by the jury. 
Code, §4694. 

In this case, opprobrious and insulting words seem to 
have been used by the prosecutor to the defendant, and 
notwithstanding his remonstrance and request that it be 
not persisted in, they were several times repeated, and, as 
it might be reasonably inferred, with the purpose of.draw- 
ing him into a difficulty. It seems to me that the only 
question about which there could be any dispute was, 
whether the battery was so excessive as to degenerate into 
aggression, and to show that the alleged provocation was 
seized upon as a pretext by the defendant to gratify a re- 
vengeful feeling, and afford him an opportunity of inflicting 
upon his opponent unwarranted injury. Upon this ques- 
tion the testimony was pretty evenly balanced, if its weight 
was not in favor of the defendant’s version of the affair. 
This was a question exclusively for the determination of 
the jury, and if it had been submitted to them upon the 
testimony alone, which was legally and properly before 
them, and the presiding judge had been satisfied to let 
their finding stand, I would not interpose to arrest or mod- 
ify it. But such was not the ease on this trial; there was 
confessedly before this jury a fact which might have had a 
most material effect upon the conclusion they reached, and 
which had gotten before them improperly and illegally; it 
was the confession of the defendant that he was sorry that 
he had not broken every bone in prosecutor’s body, be- 
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cause prosecutor had treated him badly since the difficulty. 
This last part of the confession was drawn from the wit- 
ness upon cross-examination, when, upon motion of defend- 
ant’s counsel, it was ruled out, and the jury were instructed 
not to consider it. The first part of it was before them 
for some little time, and may have made an impression of 
which it was difficult, if not impossible, for them wholly 
to divest themselves. Who can say that the defendant 
was not thereby prejudiced? It should be borne in mind 
that in such investigations something more than proba- 
bility, however strong it may be, is required to sustain a 
verdict of guilt. A reasonable doubt acquits, and inno- 
cence is presumed, and the presumption continues until it 
is overcome by competent and sufficient proof. 

The cautious and conscientious judge who tried this case 
used what seemed to him every precaution to prevent im- 
proper confessions from getting before the jury, but in spite 
of his caution and the vigilance of counsel, the very thing 
he sought to avoid took place. It is further apparent that 
when the wrong was discovered, it was promptly rectified, 
so far as it could be done, though, as we have seen, the 
attempt to arrest it was not probably successful. I do not 
think this defendant has had a fair trial, and am of opin- 
ion that, upon another hearing, these irregularities preju- 
dicial to him can, as they should, be corrected. The prac. 
tice established by Hall vs. The State is salutary and 
promotive of the ends of justice. I am unwilling to de- 
part from the eminently proper rule therein laid down. 
Its requirements were evaded by the witness in this in- 
stance. In the preliminary examination that took place, 
he withheld from the court the only fact that rendered this 
confession inadmissible ; perhaps he did so ignorantly, but 
whatever his motive may have been, the failure to state it 
in time was none the Jess hurtful to the defendant. When 
it came to light, there was no alternative left to the defend- 
ant but to move to rule it out. Had he remained silent and 
inactive, this might have been treated as an implied con- 
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sent to the propriety of the evidence, and a waiver of the 
objection. I would not go so far as to favor a new trial in 
a less doubtful case, on account of the impression made 
by improper evidence, promptly rejected by the court 
when it was perceived, and accompanied with a caution 
to the jury not to consider it in their deliberations. 


Jackson, Chief Justice, dissenting. 


The point on which the majority of the court think that 
the court below should be reversed and a new trial be 
granted, is embodied in the fourth ground of the motion 
for a new trial, which is as follows: “ Because the court 
erred in permitting T. J. Folds over defendant’s objection 
to testify as to a conversation he heard between defendant 
and a brother of witness a day or two after the fight took 
place, the examination of said Folds having taken place 
out of hearing of the jury, to determine whether his testi- 
mony as to said confession should go to the jury; when 
said Folds said, ‘I am sorry now that I did not break every 
bone in his body.’ The court permitted this testimony, 
over defendant’s objection, to be stated in hearing of the 
jury, but after the witness modified by saying, ‘ defendant 
said he made the remark because the prosecutor had ag- 
gravated him so since the difficulty,’ the court ruled the 
testimony out, not until it had been stated in presence of 
the jury.” Before certifying the correctness of this ground, 
the court modified it by a note, which is as follows: 

“The testimony was ruled out, on motion of defendant’s attorney, 
and the court stited at the time to the jury that they were not to con- 
sider the evidence ruled out.”’ 

It will thus be seen that the presiding judge followed 
the practice commended in the case of //all vs. The State, 
65 Ga., 36, had the examination upon the admissibility of 
the evidence in this case conducted out of the hearing of 
the jury, and admitted or decided to admit this saying of 
defendant’ “Iam sorry now that I did not break every 
bone in his body ;” but after that much had gone to the 
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jury, and the witness added that “defendant said he made 
the remark because the prosecutor had aggravated him so 
since the difficulty,” on motion of defendant’s counsel, the 
whole of it was ruled out, and the court told the jury not to 
consider it at all. So that the question here is whether, 
when a judge admits a saying like this, and then a motion 
is made to rule it out by the defendant, and it is ruled out, 
a new trial should be granted on that ground. In my 
judgment, the court below was right in overruling the mo- 
tion for a new trial on this ground. The evidence which 
the jury heard is simply the expression of regret by de- 
fendant that he had not broken every bone in the prosecu- 
tor’s body, because he had aggravated him so since the 
difficulty. Even if the rule were that the withdrawal of 
evidence illegal, and the charge not to consider it, would 
not heal the error of its admission, in some exceptional 
cases, in my judgment, this is not a case to be excepted, 
The assault and battery was not denied. Every witness 
proved it—the defendant’s statement admitted it—the only 
question was, did the opprobrious words used by the prose- 
cutorjustify it? The sayings admitted were, therefore, in 
no conceivable view that I can take, so important as to 
make this case an exception to the general rule that, where 
a judge admits evidence illegally, but afterwards rules it 
out, and tells the jury not to consider it, a new trial will 
not be granted. I do not recall asingle case where, such 
being the facts, a case was ever reversed on that ground by 
this court. 

In respect to the analogy between this case and the case 
of Hall vs. The State, in 65 Ga., 36, my eyes are too dull 
to see it. 

That is a case where the whole examination touching 
confessions of the defendant, and how far extorted by fear, 
was had in the hearing of the jury, where there was no 
evidence of guilt, except circumstantial; but the confes- 
sions of the defendant alone involved him in guilt: 
where the issue was murder, and who committed the hom- 
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icide; where a pistol was fired just over the defendant’s 
head to make him confess; where the scene occurred in 
the court-house, and the guard itself thus illegally extorted 
the confessions; where the evidence was not admitted, 
and therefore not ruled out on motion of defendant’s coun- 
sel, as here ruled; where the jury were not told, as here, not 
to consider it, but where every man on the jury knew that 
defendant had confessed his guilt, just as well as if he had 
confessed it to them, and believed it, though it was ex- 
torted; and where the preservation of the great rule that 
extorted confessions should not criminate men, constrained 
this court to rule that, in that case, “impartial justice” to 
the negro “demanded a new trial.” 

Mark the language of the accurate and cautious judge 
who delivered the opinion in Hall vs. The State, supra: 
“It is the unanimous judgment of this bench that, where 
such preliminary examinations as this are to be had, 
the better practice is, and impartial justice demands it, 
that the jury should be retired from the box whilst the 
admissibility of the evidence is considered by the court.” 
The words, “ as this,” with the word “such,” qualify the 
sentence, and control the meaning of the judge ; and great 
would be the astonishment of Judge Crawford to ascer- 
tain that the principle thus declared and qualified had 
been applied to a case such as this now at bar. Indeed, 
in 65 Ga., 509, Judge Crawford himself alludes to the 
ruling in Hall vs. The State, and again emphasizes the 
elaborate statement made of the facts there, and the diffi- 
culty of dislodging such impressions from the jury. 

I forbear to say aught about the facts of the case—the 
age of the prosecutor and the vigorous manhood of the 
defendant; the provoking language of the man of seventy- 
six, who was beaten, and the energetic assault of the man 
of twenty-five, who jerked him out of his buggy by the 
beard, to the ground, and pummelled him there, with de- 
mands that he take back the provocation, because the 
jury has passed on all that; nor shall I cite the numerous 
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cases where this court has ruled that even the erroneous 
charge of the court, or the illegal admission of evidence, 
though not withdrawn, would not suffice to grant a new 
trial here, over the discretion of the presiding judge, un- 
less that discretion has been abused; nor show that this 
case falls within many of them, even if the evidence had 
not been withdrawn at all. 

It is the principle ruled from which I dissent ; and the 
duty which I owe to the state, not to permit such a prin- 
ciple to be applied to such a case without protest, requires 
me, with the utmost respect for my able an1 jearned col- 
leagues, to dissent from the judgment of reversal. 


Way et al. vs. LOWERY. 


1. Where the record of a deed showed that it conveyed lands in differ- 
ent districts of a certain county, the number of each district being 
first written in figures on the margin, and then written in words, 
and foliowed by the number of the lots conveyed in that district, 
and where the numbers of the districts ran from six to sixteen 

* consecutively, and then followed ‘‘17th’’ in figures and “‘seventh’”’ 

in writing, after which followed eighteenth and other districts in 
consecutive order, a certified copy of the record of such deed was 
admissible in evidence to show title to certain lots in the seven- 
teenth district; and where it appeared that there was, in fact, no 
seventh district ; that a portion of the lands covered by the deed 
was in another county, and that the record there showed that the 
lots were in the seventeenth district, the jury were warranted in 
finding that the word ‘‘seventh”’ in the record in the county where 
the land tay, was a clerical mistake. 

(a.) Some of the lots being in one county and some in another, and 
the deed being recorded in both, a certified copy from ihe records 
of the county other than that in which the land in controversy lay, 
was admissible to show an error in the record of the same deed 
made in the county containing the land. 

2. Title being shown out of the ancestor of the plaintiffs, a verdict 

for the defendant was right. 


December 4, 1883. 





Evidence. Deeds. Ejectment. Title. Records. Be- 
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fore Judge Lawson. Laurens Superior Court. February 
Term, 1883. 


Way et al. brought ejectment against Lowery for lot of 
land number 10, inthe 17th district of Laurens (formerly 
Wilkinson) county. Plaintiffs claimed under Peter J. 
Williams ; defendant sought to show a conveyance from 
P. J. Williams to Colby, Chase and Crocker in 1834. In 
support of this defence, he offered in evidence a certified 
copy of a deed from the records of Laurens county. This 
deed conveyed a large number of lots of land in different 
districts of Wilkinson county as originally laid out. It 
began with the sixth district; then followed the seventh; 
and so on regularly till sixteenth; after this, the next dis- 
trict is stated in the record as follows: “17th” (on the mar- 
gin). “In the seventh district.” Number 10 was included 
in this item. Then follows the eighteenth district, etc., 
up to twenty-first. The deed was objected to, as not cov- 
ering the land in dispute. The objection was overruled. 
Defendant then offered in evidence a certified copy from 
the records of Telfair county of a deed in all respects simi- 
lar to the above, except that the district above described 
was called “the seventeenth.” This was admitted over 
the objection of plaintiffs’ counsel. [It appears that the 
original Wilkinson county was considerably divided, and a 
part wasembraced in Laurens and a part in Telfair county. ] 
A county map was also introduced in evidence, to show 
that Laurens county did not contain any seventh district, 
but did contain a seventeenth district. After verdict for 
defendant, plaintiffs moved for a new trial, alleging error 
in the above rulings, among others, and upon its refusal, 
excepted. 


J. F. DeLacy, by J. H. Lumpxm, for plaintiffs in error. 
R. A. STanwey, for defendant. 


BLANDFORD, Justice. 


, ‘ , | 
This was an action of eiectment hrought upon the de- 
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mises of the heirs-at-law and devisees of Peter J. Williams, 
deceased, and William Pitt Eastman, against Lowery, the 
defendant, for the recovery of lot of land number ten in the 
seventeenth district of Laurens county. The plaintiffs re- 
lied on plat and grant from the State of Georgia to Peter J. 
Williams, dated 9th day of February, 1834, to the premi- 
ses in dispute, also the will of Peter J. Williams, and 
closed. Defendants tendered, and read in evidence to the 
jury, an exemplified copy of deed from Peter J. Williams 
to Stephen Chase, Abram Colby and Samuel Crocker, 
dated 28th day of February, 1834, to lot of land number 
ten in the seventh district of Wilkinson county, which deed 
had numbered in numerals on the margin from 6 to 21, in- 
clusive, the same being opposite to the numbers of the land 
districts containing the lots conveyed, which were written 
in the body of the deed. Opposite to the words “seventh 
district,” written in the body of the deed, were the figures 
“17th,” and in this district was lot number ten, being the 
lot sued for. The defendant also introduced an exempli- 
fied copy of a deed from Telfair superior court, containing 
all the lots of land by their numbers and districts, which 
was, in all respects, the same as the copy from the record 
of Laurens superior court, except opposite to the figures 
“17th” there were written the’words, “seventeenth district;” 
also a map of the county of Laurens, which showed that 
there was no seventh district in the last mentioned county. 
These deeds were objected to by plaintiff, because in the 
first named deed, the lot number ten is described as in the 
seventh district, whereas the lot in dispute is in the seven- 
teenth district. The court overruled the objection, and this 
is the main ground of error relied on by plaintiffs. 

We think the copy deed was properly admitted in evi- 
dence, over the objection made by plaintiffs in this case. 
When the deed itself is scrutinized, it may be fairly inferred 
that the word “seventh” opposite to the figures “17th,” 
was a mistake made by the clerk in recording the deed. 
The deed commences with the sixth district, and goes reg- 
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ularly on through the sixteenth district, and then come 
the figures 17th, and the word seventh, then follows eigh- 
teenth, and so on to the twenty-first district. These facts, 
taken in connection with the fact that there is no seventh 
district in Laurens county, and the further fact that this 
same deed had been first recorded by the clerk of the su- 
perior court of Telfair county, in which county many of 
the lots conveyed are situated, and the copy from Telfair 
contains all the districts from six to twenty-one inclusive 
and consecutively, and includes lot number ten in the 
seventeenth district, the jury were authorized to find 
that the clerk in Laurens county, when he recorded this 
deed, made a mistake in writing seventh district, when he 
should have written seventeenth district.* 

These deeds being admitted, they showed title to the 
land in controversy out of Peter J. Williams in his life- 
time, so it follows that the lessors of the plaintiff, or the 
heirs-at-law and devisees of Peter J. Williams, never had 
title to this land, and the lease of plaintiff fails. 

The court did right to refuse the new trial in this case. 

Judgment affirmed. 


More@an e¢ al vs. Printur Brorugers & Powarp, for use. 
[Jackson, Chief Justice, did not preside in this case.] 


. Suit having been brought on four promissory notes, two of which 
expressed their consideration to be a steam engine and a cotton 
press, and the other two a cotton gin, a plea which stated that the 
consideration of the notes for the steam engine had entirely failed, 
and that the consideration of the notes given for the gin had failed, 
because the gin was represented to be a good gin, when, on the 
contrary, its ribs were made of inferior soft metal, and wore out the 
first season, was substantially a plea of partial failure of considera- 
tion. 

2. A plea of total failure of consideration includes partial failure of 


*Compare 68 Ga., 455. 
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consideration ; and under the former plea, a defendant may obtain 
an abatement in the sum agreed to be paid, if the evidence shows 
a partial failure and the extent thereof. 

December 4, 1883. 


Promissory Notes. Failure of Consideration. Plead- 
ings. Before W. M. Reegsg, Esq., Judge pro hac vice. 
Columbia Superior Court. March Term, 1883. 


In addition to the report contained in the decision, it is 
only necessary to state that each of the fifst two notes stated 
its consideration to be “ one 6 H. P. engine, 2d hand, and 1 

Smith H. P. cotton press ;” and the other two stated their 
consideration to be a cotton gin. The plea of failure of 
consideration, filed by Morgan, was as follows: 


‘* Defendant says the consideration for which the note for the one 
6 H. P. Scofield engine was given has entirely failed, becatise he says 
plaintiffs warranted said engine to be full six horse power, and to be 
in good condition, in all which plaintiffs were mistaken, the engine 
not being full six horse power, nor was it in good condition, but was 
a source of annoyance and expense to defendant almost from the 
time he first bought it until it finally broke down entirely, andis now 
worthless. And of this he puts himself upon the country. And for 
further plea in this behalf, defendant says actio non, etc., because he 
says the consideration of the gin note has failed, because he says the 
gin was represented as a good gin, when, on the contrary, the ribs oj 
said gin were made of inferior soft metal, and wore out the first sea- 
son.”’ 







SaLEM Dutcuer, for plaintiffs in error. 


W. D. Turt, by W. K. Mituer for defendant 







BLANDFORD, Justice. 





1. The defendants in error sued plaintiffs in error on four 
promissory notes, two for the expressed consideration of one 
steam engine and one cotton press, two for expressed con- 
sideration of one cotton gin. Defendant pleaded that the 
consideration of the notes for the steam engine has en- 
tirely failed, etc.; and the consideration of the gin notes 
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has failed, because the gin was represented as a good gin, 
when, on the contrary, the ribs of the gin were made of in- 
ferior soft metal, and wore out the first season, etc. 

The court charged the jury, inter alia: ‘As to the 
engine, defendant pleads a total failure of consideration. 
He might have pleaded a partial failure of consideration, 
but he has seen fit to plead a total failure of consideration. 
I charge that, to sustain this plea, he must establish to your 
satisfaction that the engine was entirely worthless, If 
you find any evidence before you as to a partial failure of 
consideration as to this engine, you cannot consider it under 
this plea of total failure.’ To this charge the defendants 
excepted, and on this exception error is assigned. 

The plea in this case is sufficient, under the judiciary act 
of 1799, which is embraced in our Code; it plainly, fully 
and distinctly sets forth the defendant’s defence to this 
action, and when applied to the-plaintiffs’ cause of action, 
itis a plea of partial failure of consideration. The notes 
sued on were given for a steam engine, cotton press and 
gin, and no failure of consideration is alleged in the plea 
as to the cotton press; as to that plaintiffs can recover for 
its full value. 

2. Weare also of the opinion that, strictly under a plea of 
total failure of consideration, a defendant would be entitled 
to an abatement of the sum agreed to be paid, if the proof 
should show that there had been a partial failure of con- ’ 
sideration andits extent. This plea of total failure of con- 


‘sideration includes partial failure. Omne majus continet 


in se minus. So this charge of the court was error. 
Judgment reversed. 
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1 Ifone person contracted to serve another for a certain sum of money, 
and at the same time stipulated that, if he should die before the 
expiration of the term of service, he should receive nothing for his 
services, this would be a good contract, founded upon a sufficient 
consideration, and would be legally binding upon both parties; 
and if the party who was to render the services should die beiore 
the expiration of the term, his legal representatives would not be 
entitled to recover anything. Such a contract of service would 
furnish a good consideration for a promissory note given by the 
hirer. 

2. Where the consideration expressed in a promissory note was ‘‘for 

value received,’’ in a suit thereon, the defendant might plead and 

prove by parol that the consideration was a contract of hiring 
which had failed, according to its own terms, by reason of the 
death of the person ; aliter, if the consideration had been stated in 
the note. . 

(a.) The expression, ‘‘value received,”’ is a patent ambiguity, and it 

may be explained, and failure of consideration shown by parol. 

(b.) The cases in 43 Ga., 190; 60 Id., 158; 68 Id., 821, discussed and 
harmonized with the present case, and the last case overruled in 
so far as it may conflict with the present decision. 

. If the plaintiff hired a person of full age to the defendant, and 
received from him the note in suit for the services of the person so 
hired, this was an illegal transaction, and the note so given was 
void as being contrary to public policy and in violation of the thir- 
teenth amendment to the constitution of the United States, and of 
par. 17 of the bill of rights in the constitution of Georgia. 

November 6, 1883. 


Contracts. Evidence. Promissory Notes. Public Policy. 
Masterand Servant. Hiring. Before Judge Harris. Pike 
Superior Court. April Term, 1883. 


Pitts brought suit in the county court of Pike county 
against Allen on a promissory note for $5.560, payable to 
plaintiff or bearer. The case was carried by appeal to the 
superior court. The defendant pleaded the general issue 
and failure of consideration, alleging that the considera- 
tion of the note was the hire of a certain negro for twelve 
months, and that it was agreed at the time that, if the ne- 
gro died, the note was not tobe paid; that defendant was 
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induced to sign the note on that understanding; that he 
advanced to the negro clothes, etc., to the amount of about 
$17.00; and that the negro, during the same month when 
the contract was made, died without performing‘any labor 
for defendant, beyond making some fires and feeding stock, 
which was not worth his board. Plaintiff moved to strike 
this plea, but the motion was overruled by the court. 

It is unnecessary to set out the evidence further than 
to state that it appeared that the plaintiff paid a fine which 
had been imposed upon a negro man who was convicted 
of a misdemeanor; that he subsequently hired the negro 
out to defendant, and for this the note sued on was given. 
The negro died in about eighteen days after the agreement 
was made. 

The jury found for defendant. Plaintiff moved fora 
new trial, on the following among other grounds: 

(1.) Because the court refused to strike defendant’s plea 
alleging failure of consideration, on the ground that the 
agreement set up was made before the signing of the note; 
and because the court allowed parol evidence to be intro- 
duced in support of this plea. 

(2.) Because the court charged the jury that, if they 
believed from the evidence that the consideration of the 
note sued on was the hire of the negro, Underwood, and 
that the agreement at the time of the contract was that, 
if the said Underwood died and did not render the service 
to the defendant, then the note was not to be collected, 
and if he did so die without rendering such service,then they 
should find for defendant; but if no such agreement was 
made between defendant and plaintiff, then they should 
find for plaintiff. 

The motion was overruled, and plaintiff excepted. 


E. Womack; N. M. Cottiys; F. D. Dismuxe, for plain- 
tiff in error. 


J. M. Surtu; Jonn I. Hatt; J. J. Hunt, for defendant. 
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BLANDFoRD, Justice. 


This was an action upon a promissory note made by de- 
fendant, payable to plaintiff or bearer, for the sum of fifty- 
five dollars and sixty cents, for value received. To this 
action defendant pleaded failure of consideration, because 
he says that said note was given for and in consideration 
of the services of a certain person for twelve months, and 
at and before the making said note, plaintiff agreed that, if 
the person whose services were to be rendered to defend- 
ant died before the expiration of the year, then nothing 
was to be paid for such services, and that the person did 
die after the expiration of sixteen days. The court below 
held this to be a good plea in bar of plaintiff’s right to 
recover. 

1. The only question is, was this a good defence to plain- 
tiffs action. One contract may be a good consideration of 
another contract. If one person contracts to serve another 
for twelve months for a certain sum of money, and at the 
same time stipulates that,if he should die before the ex- 
piration of the term of service, then he should receive 
nothing for his services, this would be a good contract, 
founded upon a sufficient consideration, would be legally 
binding upon both parties, and if the party who was to 
render the services should die before the term of service 
expired, then his executor or administrator would not be 
entitled to recoveranything. And this contract of service 
would be a good consideration for a promissory note given 
by the hirer for such service. 

2. It is contended by plaintiff in error that parol evi- 
dence cannot be admitted to show failure of consideration 
of this note by showing that the consideration of the same 
was for the hire of the person mentioned for twelve months, 
and that if the person hired should die before the expira- 
tion of the term of service, that plaintiff should receive 
_ nothing for such service, because it would add to, contra- 
dict and vary the written note. The note only expresses 
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the amount to be paid; it does not express the considera- 
tion, other than for value received. The testimony would 
only show the consideration of the note; in other words, it 
would explain the meaning of the words “ value received,” 
it wouldin no sense add to, contradict or vary the writing. 
The contract between the parties being a lawful contract; 
is the value received mentioned in the note; this rule of 
the common law would not be violated by the admission 
of such evidence. It has ever been held that parol evi- 
dence is admissible to show the consideration of a promis- 
sory note such as this, and in all cases, unless the consid- 
eration be stated in the writing ; and in such case of express 
consideration in the writing, then the same cannot be 
shown by parol to be different from that expressed. 

The expression “value received,” in this note, is a patent 
ambiguity, doubtless ; it does not express what value has 
been received by the maker. Parol evidence is admissible 
to explain all ambiguities, both patent and latent. Code, 
§$$3801, 2757; 21 Ga., 526, Such evidence is admissible to 
show a failure of consideration, (30 @z., 482), and this case 
is in point to show that parol evidence is admissible to 
show the consideration of the note sued on, and that there 
was a failure of the same, whatever that consideration may 
be; and this case fully sustains the case of Smith and an- 
other vs. Brooks, 18 Ga., 441, in which it was decided that 
where a promissory note like the one at bar, expressing as 
the consideration value received, was given for the hire 
of a slave, parol evidence was admissible to show 
that the plaintiff agreed that-if the slave died before the 
end of the year, he should only receive pay pro rata for 
the time he lived, and that the slave died before the end 
of the year, to sustain a plea of partial failure of consid- 
eration. 

But it is insisted that the cases of Lester & Lester vs. 
Fowler et al., 43 Ga., 190; Haley, ea’r, vs. Evans, 60 Ga., 
158, and Stripling vs. Holton, 68 Ga., 821, overruled the 
case of Smith etgal. vs. Brooks, 18 Ga.,441. An examina- 
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tion of the records in those cases referred to will show a 
different state of facts from the case of Smith vs. Brooks, 
and from the case now being considered. In the case of 
Lester & Lester vs. Fowler et al.,43 Ga., 190, the defendant 
sought to prove, in defense to an action brought upon a 
promissory nute given by defendant to plaintiffs as attor- 
neys at law,for services in defending defendant against 
acriminal prosecution, that after the services had been 
rendered, the plaintiffs agreed that, as they had failed to 
clear defendant, the paintiffs were to receive nothing for 
their services. These facts do not appear in the record 
of that case, as reported, but are in the original record. In 
the case of JJaley vs. Evans, 60 Ga., 158, the note sued on 
expressed as the considera‘ion thereof certain lots of 
land, mentioned by numbers and districts. It was sought 
in that case, to prove a different consideration from that 
stated in the note. This court ruled, in that case, that this 
could not be done, which was obviously correct. Code, 
§2740. Thecase of Stripling vs. Holton, 68 Ga.,821,comes 
nearer to the case at bar, and Smith vs. Brooks, and also 
the case in 30 Ga., 482, than any other case that can be 
found in our reports, and would seem to be in direct con- 
flict with the cases mentioned. So far as the case of Strip- 
ling vs. Holton isin conflict with Lufburrow vs. Henderson, 
30 Ga., 482; Smith vs. Brooks, 18 Ga., 441, it is overruled, 
and those decisions are affirmed. The case of Stripling 
vs. Holton, 68 Ga., 821, announces a correct principle of 
law, but the same is not applicable to the facts in that case, 
as will be seen by an examination of the original record. 
The facts are similar to the facts in this case, and as to the 
principles of law announced in that case, the same are 
correct, and are not in conflict with the cases in 18 and 30 
Ga., before referred to, but the application of the princi- 
ples to the facts, in that case,is wrong. By looking at the 
opinion of the judge who de‘ivered it, which is on file, it 
will be found that it is based upon the cases 1n 43 Ga., 
and 60 Jb., already examined above. 
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3. This record discloses a transaction between the par- 
ties which fails to meet with our approbation. It shows 
that the plaintiff hired a person of full age to the defend- 
ant, and the defendant gave the note sued on in this case 
to plaintiff for the services of the person so hired. This 
was an illegal transaction, and this note is void, as being 
contrary to public policy, and violative of the thirteenth 
amendment to the constitution of the United States, and 
also of par. 17 of the bill of rights of this state. 

The court below having refused anew trial in this case, 
and the verdict of the jury having been for the defendant, 
the judgment of the court below, refusing the new trial, is 
affirmed. 

Judgment affirmed. 


ABERCROMBIE et al. vs. Butts, administrator, e¢ al. 
{Hall, Justice, did not preside in this case.] 


1, An acknow:edgment, to relieve the bar of the statute of limitations, 
must be made known to some person, A mere private memoran- 
dum, unsigned, and found after the death of the maker, is not 
sufficient. 

(0.) The paper relied on in this case indicates that the sums were to 
be paid out of the estate of the writer, and would thus seem to 
be testamentary in character; but as such, it is insufficient for 
want of proper execution. 

2. The usee for iife died in 1857, and the right of action to the remain- 
dermen then accrued ; the youngest must have become of age by 
1878; allowing the same time for them to bring suit after becoming 
of age as if they had been of age when the act of 1869 was passed, 
viz.: nine months and fifteen days, the suit brought by them in 

1880 was barred. 


November 6, 1883. 




















Statute of Limitations. Written Instruments. Before 
B. A. Denmark, Esq., Judge pro hace vice. Upson Supe- 
rior Court. January Term, 1883. 






Francis J. Abercrombie et al., the children and grand- 
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children of Nancy H. Trice (formerly Nancy H. Gibson) 
and of James Trice, brought thcir bill against John A. 
Butts, administrator of James Trice, deceased, for an ac- 
counting for certain property left by the will of James 
Gibson, who died in 1853, to his daughter, Nancy Trice, for 
life, with remainder to her children. James Trice was the 
executor of Gibson and had in his hands the funds passing 
under this item of Gibson’s will. He sold property so re- 
ceived, and invested in his own name. He died in April, 
1880. Nancy Trice died in 1857. The paper copied in 
the decision was found among the papers of James Trice 
after his death, and was relied on by the complainants as 
relieving the bar of the statute. Certain creditors of James 
Trice were made parties by consent. The facts above stated 
appearing from the bill, on demurrer it was dismissed 
and complainants excepted. 


Joun I. Hatt, for plaintiffs in error. 


M. H. Sanpwicu; J. A. Corren; A. M. Spzzr; Boynton 
& Hammonp; Auuen & Tistncer; J. H. Hatt, for de- 
fendants. ; 


BLANDFORD, Justice. 


The defendants demurred to the bill filed by plaintiffs in 
error, among other grounds, because the plaintiffs’ claims 
upon the estate of James Trice, deceased, were barred by the 
statute of limitations. The court sustained the demurrer 
on this ground, and dismissed plaintiffs’ bill, and this ruling 
is excepted to and error assigned thereon, and this writ of 
error is breught to review and reverse the decree dismissing 
said bill. 

To take the case from under the operation of the statute, 
the plaintiffs rely upon a paper in the handwriting of the 
intestate, Trice, which was found among his papers after 
his death. The paper is as follows: 


‘Nancy H. Trice received from her father’s estate $7,160.00, to be 
divided equally between her children, each one’s share $550.77, Pav 
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out of J. Trice’s estate. Jan., 1876. Aggregate amount for thirteen 
children $20,160.10.’’ 


There was no signature to the paper; on the back of the 
same there was written in the handwriting of said deceased 
as follows: 

‘For Nancy Trice’s children.’’ 

The complainants to the bill were Nancy Trice’s children, 
Nancy Trice was the child of James Gibson, and she had 
intermarried with said James Trice, and died in 1857. Her 
father, James Gibson, died in 1853, leaving his last will 
and testament, by which he had devised and beqeathed to 
his said daughter, Nancy Trice, certain real and personal 
property for and during her life, and after her death to her 
children. Said James Trice was qualified and appointed 
the executor to the will of said James Gibson. James 
Trice died in April, 1880; the bill was filed in September, 
1880. 

The main question in this case is, whether the writing 
found among the papers of James Trice ‘after his death, 
unsigned by him, was a sufficient acknowledgment of his 
indebtedness tu complainants, so as to prevent the bar of 
the statute of limitations of the 16th March, 1869. 

The Code, §2939, provides as follows: “A payment 
entered upon a written evidence of debt by the debtor, or 
any other written acknowledgment of the existing lia- 
bility, is equivalent to a new promise to pay.” 

It is insisted for plaintiffs that the writing referred to is 
a written acknowledgmentof an existing liability, and suffi- 
cient to create a new promisé to pay. If this writing had 
been given to plaintiffs by Trice, or made to any one else 
for them, then there might be some foundation for the as- 
sumption of plaintiffs; but the circumstances stated in the 
bill show that the writing found among Trice’s papers at 
his death was unsigned by him. He had never made 
known the same to any one during his life. How canit be 
said to be an acknowledgment? An acknowledgment is 
the admission of the truth of any fact. How can it be said 
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that this writing is the admission of the truth of the facts 
therein stated, when it was never made known to any one? 
The paper indicates that the sums mentioned therein are 
to be paid out of the estate of the writer, and thus it would 
seem to be testamentary in its character,—a something 
which he wishes done after his death. Not signed or prop- 
erly attested, it fails as a testament; it is but a baro reso- 
lution, which could have no effect until legally declared ; 
it fails as an acknowledgment, because it was never made 
known by the writer; hence the paper mentioned is not 
sufficient to create, nor is it equivalent to, a new promise. 

A question similar to this came before the Supreme 
Court of Missouri. It was where a person wroto a will in 
his note-book, and signed the same, whereby he directed, 
that out of his estate his wife was to pay all his debts, 
including a debt due his mother of about fcur hundred 
dollars. That court says : “A mere writing acknowledging 
a debt, which is retained by the person making it, and 
which is never delivered either to the creditor or any one 
else, cannot have the effect of preventing the operation of 
the statute.” 70 Mo., 138, Allen ys. Collins. Chief Jus- 
tice Shaw, in the case of Merriman vs. Leonard, 6 Cushing, 
150, where the acknowledgment of the debt was contained 
in a mortgage duly executed and acknowledged, which 
was never delivered to the mortgagee, but was found after 
the mortgagor’s death among his papers, held that it did 
not amount to an acknowledgment of the debt, or of a 
willingness or intention to pay, from which a promise 
could be implied. The deed was never delivered, and was’ 
not an instrument by which the signer was bound. 

These cases referred to, and which might be greatly mul- 
tiplied, are much stronger than the case now under con- 
sideration; no promise to pay can be inferred from the 
instrument set out in plaintiffs’ bill, under the circum- 
stances under which the same was found, and the court 
below did right in sustaining the demurrer, notwithstand- 
ing the writing. 
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2. Butit is insisted by plaintiffs in error that the hill and 
amendment thereto showed that Trice received the legacy 
of his wife, Mrs. Nancy Trice, as executor of James Gib- 
son, her father; that he held it as her trustee during her 
life, so as to preserve the remainder to her children, under 
Gibson’s will. Mrs. Trice died in 1857; then her children 
had a right of action against James [rice for the property 
in his hands. The trust then ceased, and this right of 
action then accrued to them against James [rice, upon the 
death of their mother, Nancy; and this was before the first 
of June, 1865 ; and by the act of March 16, 1869, all actions 
which accrued before the first of June, 1865, must be 
brought before the first day of January, 1870, or be for- 
ever barred. As Mrs. Trice died in 1857, her youngest 
child must have arrived at majority in 1878. There is no 
saving clause in the act of 1869, but this court held that, 
under the equity of this act, where one was an infant at 
the time of its passage, he should have the same time to 
bring his action, apon coming of age, as persons were. 
allowed by the act; that is to say, from the passage of the 
act to first of January, 1870, which was nine months and 
fifteen days. See 55 Ga., 87. 

As it is apparent that all of Mrs. Trice’s children were 
of full age in 1878, and they failed to bring this bill within 
nine months and fifteen days after attaining their major- 
ity, the bill not being brought until 1880, it follows that 
they were barred by the act of March 16, 1869. And there 
was no error in sustaining the demurrer to this bill, and 
the judgment of the court dismissing the same is affirmed. 

Judgment affirmed. . 
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Inman, Swann & Company ve. Fostsr, trustee, et al. 


Where a decree in equity has been before te Supreme Court, and 
the judgment of the court below has been affirmed, a bill of review 
will not lie to reverse such decree. 

(a.) A decree rendered against executors in favor of legatees, fixing 
the entire amount due by such executors on account of a devasta- 
vit, is not inconsistent with a decree against certai: other parties 
for the amount in which they aided in such devastavit. The two 
are consistent and intelligible, when construed with the pleadings. 

December 4, 1883. 








Res aljudicata. Equity. Judgments. Before Judge 
Lawson. Greene County. At Chambers. June 4, 1883. 


Reported in the decision. 
Hoox & Monteomery, for plaintiffs in error. 
F. C. Foster; J. A. Bruiups, fo. defendants. 


BLANpDFoRD, Justice. 


The plaintiffs in error filed this bill against defendants to 
enjoin a decree which defendants had recovered against 
plaintiffs, and to review and reverse the same. When the 
original case came before this court, as reported in 65 Ga., 
82, this court held that the decree rendered against the 
executors of R. J. Willis should be affirmed, but that s» 
much of the decree as found against Inman, Swann & Co. 
be reversed, upon the ground that tho executors were lia- 
ble to the complainants in the original bill for the whole 
devastavit, but that Inman, Swann & Co. were only liable 
to the extent that they participated and assisted in the de- 
vastavit. Upon the next trial, the jury found against 
Inman, Swann & Oo. for their participation in the devasta- 
»it committed by the executors A new trial was moved 
for, and the same being refused, that decree was brought be- 
fore this court at the September term, 1882, of the court, 
when the judgment of the court below was affirmed.* 


*See 69 Ga., 385, 
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This present bill proposes to review and reverse the 
decrees which have been rendered in this case between the 
same parties. The court below held that there was no 
equity in the bill, and refused the injunction prayed for, 
and plaintiffs in error except to this ruling of the court 
below. 

The decision of the court is clearly right—4 Ga., 558— 
in which case this court held that where a decree in equity 
had been before the Supreme Uourt, and the judgment: of 
the court below affirmed, a bill of review will not lie to 
reverse such decree. 

The counsel for plaintiffs in error insist that the de- 
cree irst rendered in favor of defendants in error against 
the executors of Willis, and the decree rendered in favor 
of defendants in error against Inman, Swann & Co., when 
taken in connection with the pleadings in the case, are 
inconsistent, and cannot be intelligibly executed or under- 
stood. We think that there can be no difficulty in under- 
standing the decrees complained of. The decree against 
the executors found the amount the defendants in error, 
who were complainants, were entitled to for the devastavit 
committed by the executors. The decree against Inman, 
Swann & Co. found the amount for which they were liable, 
by reason of having assisted and participated in the devas- 
tavit committed by the executors. The first decree fixed 
the whole amuunt due defendants in error, and of this 
amount the last decree fixed the liability of Inman, Swann 
& Co, 

Judgment affirmed. . 


McKinney vs. McKinney. 


1. The verdict is supported by the evidence. 

2. Where one great-granddaughter of a common ancestor was the 
wife ot a propounder of a will and codicil, and interested in the 
result, and another great-granddaughter of the same common an- 
cestor was the wife of a juror, the juror was related to the wife of 
the propounder by affinity within the fourth degree, but was not 









SEPTEMBER TERM, 1883. 81 


McKinney vs. McKinney. 









related to the propounder, except through the relationship of their 
wives. On challenge before trial, such juror would have been me? 
rejected; but in the present case, the jury having found against 
the codicil to the will, in which alone the wife of the propounder 
was interested, and she being content, no injury was done to the 
caveator by reason of the juror’s having sat upon the case. 


September 31, 1883. 









Wills. Verdict. Jurors. Before Judge BranuamM. 
Cherokee Superior Court. August Adjourned Term, 1882. 






Reported in the decision. 






W. H. Dasnzy; E. Faw; W. J. Wriny, for plaintiff in 
error. 






Puitures & Sessions for defendant. 






BLANDFORD, Justice. 









James R. McKinney propounded a paper as the last will 
and testament of James McKinney, deceased, and a codicil ig 
thereto, before the ordinary, and the same was appealed a 
to the superior court; a caveat was filed, objecting to the e" 
probate of said will and codicil, by Lee W. McKinney, upon a 
the grounds: 
(1.) Because of the want of testamentary capacity of 4 
the testator. S 
(2.) On the ground that the same was made by reason 
of undue influence used and exercised upon the testator. 













The codicil contained a small bequest in favor of Mrs. 4 
Lena McKinney, wife of the propounder. The jury found 3 
the paper propounded to be the last wil! and testament of a 






the testator, and against the paper propounded asa codicil. a 
The caveator moved for a new trial, because the verdict of .: 
the jury wascontrary to, and against the weight ot, evi- b= 





dence, etc., and upon the further ground that one Free- Be. 
man, a juror, who tried the case, was related to the party 
propounding the will within the fourth degree of affinity, 


v 72-7 
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and was incompetent. The court refused to grant the new 
trial ; and this is excepted to and error assigned thereon. 

1. In looking through the testimony in this case, the 
verdict: of the jury is fully sustained by the evidence sub- 
mitted by the parties in this case, and there was no error 
in refusing the new trial on the ground that the verdict 
was contrary to the evidence, etc. 

2. It is insisted by the plaintiff in error that Freeman, 
the juror, was incompetent, by reason of his relationship 
to the parties in this case. It appears that one Mays had 
born to him a son named Robert, who had a daughter 
named Caroline, who was the mother of the wife of the 
juror, Freeman. Thesame Mays, the ancestor, had another 
son named Thomas, who had a daughter named Lou, who 
was the mother of Lena, the wife of James R. McKinney, 
the propounder and legatee. The juror was related to 
Lena, the wife of the propounder, by affinity, within the 
fourth degree, but he was not related to McKinney, the 
propounder, except by double affinity. He would have 
been incompetent as a juror, had he been challenged be- 
fore he was taken on the jury, but the jury found against 
the codicil, under which alone Mrs. Lena McKinney had 
any interest in this case; and if there had been no codicil, 
she, Mrs. Lena McKinney, would have had no interest in 
this case, and then there could not have been any ground 
upon which the juror would have been incompetent, as he 
was in nowise related, by consanguinity or affinity, to 
James R. McKinney, the propounder and legatee. The 
jury having found against the codicil, and Mrs. Lena 
McKinney being content, she is out of the litigation, and 
her rights, if any, foreclosed, and the propounder and 
caveator being satisfied with the verdict finding against 
the codicil, the caveator is not hurt by reason of Freeman’s 
having been one of the jury ; and the court which tried the 
case being satisfied to let the verdict stand; and as this 
court can see no good to result from a new trial in this 
case, nene of the parties to the case being hurt on account 





SEPTEMBER TERM, 1883. 83: 





Lilly vs. Boyd. 


of the juror, Freeman, having served on the jury, the 
judgment of the court refusing a new trial in this case is 
affirmed. 

Judgment affirmed. 


Litty vs. Boyp. 


1. When a person who wishes to purchase land retains an attorney 
to examine the titles, and such attorney reports to his client that 
the title of the person from whom he wishes to purchase is good, 
and it would be safe to purchase, and this report of the attorney is 
false, he is guilty of a breach of duty, and aright of action im- 
mediately accrues to the client. If no special damage or injury 
has resulted to the’client, then he may nevertheless recover nomi- 
nal damages; if special damage result from the misconduct of the 
attorney, it is not of itself a cause of action; the breach of duty 
imposed by the contract is the cause of action, and not the conse- 
quential damage resulting from it. And the statute of limitations. 
begins to run from the date of the breach of duty. 

(a.) Such advice having been given on March 25, 1866, and suit hav- 
ing been commenced on September 26, 1881, it was barred by the 
statute of limitations. 

September 11, 1883. 


Attorney and Client. Actions. Statute of Limitations. 
Damages. Before Judge Estes. Lumpkin Superior Court.. 
April Term, 1883. 


Reported in the decision. 
W. F. Finpnzy; G. N. Lester, for plaintiff in error. 


J. M. Bisuop ; H. Tuompson ; C. D. Puitirrs; M. L. 
Situ, for detendant. 


BLANDFORD, Justice. 


C. A. Lilly brought his action on the case against Wier 
Boyd, in which he alleged that on the 25th March, 1866, 
he paid defendant for his opinion as an attorney at 
law; that defendant had previously thereto been employed 
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as such attorney to investigate the titles to certain lots of 
land, and upon the advice and opinion of said attorney 
that plaintiff purchased said lands; that on the 12th day 
of April, 1880, he and his assigns were duly evicted from 
four-fifths of the lands mentioned. ‘The declaration was 
demurred to, on the ground that the plaintiff's cause of 
action was barred by the statute of limitations, as appeared 
by the declaration. The court sustained the demurrer, and 
dismissed plaintiffs case, and the plaintiff excepted, and 
error thereon is assigned. 

The gist of this action is the misconduct of the defend- 
ant. When a person who wishes to purchase lands, 
retains an attorney to examine the titles, and such attor- 
ney reports to his client that the titles of the person 
from whom he wishes to purchase are good, and it would 
be safe to make the purchase, and the attorney makes 
a false report to his client, he is guilty of a breach of 
duty, and a right of action immediately accrues to the 
‘client; if no special damage or injury has resulted to the 
client, then he may, nevertheless, recover nominal dam- 
ages ; if special damage result from the misconduct of the 
attorney, it is not of itself a cause of action, but the breach 
of duty imposed by the contract is the cause of action, 
and not the consequential damage resulting from it. The 
breach of promise or of duty took place as soon as the 
defendant reported that he had examined the titles to the 
lands, and that the same were good and sufficient. And 
the plaintiffs declaration avers that this breach of duty 
occurred on the 25th March, 1866, and this‘action was not 
commenced until the 26th September, 1881; it follows, 
therefore, that the statute of limitations is a bar to this 
action. See Howell vs. Young. 5 Barnwell & Cresswell, 
263, in which this question is ably discussed by Bayley 
and Holroyd, Justices In Rhines vs. Evans, 66 Pa., 
195, it is held that the statute of limitations begins to 
run in favor of an attorney from the time he collects or 
receives money for his client, although the client may not 
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know it, but find it out afterwards, And upon the point 4 
under consideration the cases of Short vs. MacCarthy, 3 2 
Barn. & Ald., 626; Brown vs. Howard, 4 Moore, 508, may 
be relied on. See also Weekes on Attorneys at Law, p. 529, 
§320. This court held in the case of Crawford vs. Gaul- 
den, 33 Ga., 174, that the statute of limitations commences 
to run from the time the negligent act was committed by - 
the attorney. And this principle is fully sustained by the 
authorities referred to above. There was no error in sus- 5 
taining the demurrer to plaintiffs declaration, and the | 
judgment of the court below is accordingly atfirmed. 
Judgment affirmed. 

































ApAMS et al. vs. THE STATE oF GEORGIA. 


Where one who was resisting arrest by a constable and his posse, was 
shot and killed by one of the latter, and, on a prosecution for mur- “a 
der, it was set up, by way of defence, that the deceased was seek- mee 
ing to commit a felony on the constable, or, at least, that the person a 
who fired the shot acted under reasonable fears thereof, under the me 
latter branch of the defence, it was not necessary to show that the Re 
killing was actually necessary to prevent the felony, but it would Bae 
have been enough to have shown that the circumstances were suf- * 
ficient to excite the fears of a reasonable man that it was the pur- 
pose of the deceased to perpetrate a felony upon the officer, and 
that the accused acted under the influence of those fears, and not 
in a spirit of reveng 
September 11, 1883. 1 ee 


ira 


Criminal Law. Charge of Court. Before Judge Hutcu- 
Ins. Walton Superior Court. February Term, 1883. 


Monroe Adams, Job R. Smith, Charlie Cheatham, 
Thomas Austin and James Austin were indicted for mur- 
der, it being alleged that they killed one Alfred T. Sims, a 
on July 20, 1882. a 

On the trial, the evidence for the state was, in brief, as if 
follows: The defendants went to the house of Sims to ae 
arrest him. Sims had previously stated that he was a 
ready to be tried; had gone to the court-ground for that a 


SUPREME COURT OF GEORGIA. 


Adams ef al. vs. The State of Georgia 





purpose, and had but recently returned home when they 
arrived. A pistol shot was heard ; then some one called 
out to shoot, and a gun was fired. The wife of Sims, who 
was from twenty-five to fifty yards away, went at.once to 
the house, and found that her husband had been shot by 
Adams. Smith had hold of her husband, and was pulling 
him around. Sims said to Smith that the latter should 
not have had him shot, as he was not trying to get away, 
or trying to shoot Smith. Smith responded, “ Yes, you 
were.” Sims said that he was a dying man; did not ex- 
pect to live an hour, and would not tell a lie; that the 
pisto] went off in Smith’s hand, after the latter took it from 
him; that Monroe Adams shot him. Smith said, “Monroe 
Adams ought not to have shot you. I did not tell him to 
kill.” Adams said, “Yes, you did tell me to shoot, and 
I shot him.” Sims said to Smith, “Job, you came here to 
kill me; you did not come for anything else,” and Smith 
responded, ‘“Didn’t you say you would kill me, if I came?” 
Sims denied having said so, and asserted that what he did 
say was, that if Smith or any one else came rightly, he 
would treat them rightly. Sims also said that he did not 
think that Smith had any right to run in on him and try 
to shoot him, after he had been arrested and been to 
the court-ground in the evening. Adams and Cheatham 
had guns, Smith had a stick. No pistol was seen, except 
one which Smith produced from his pocket, showing that 
one barrel had been fired. Sims made other statements 
before his death, to the effect that his pistol had fired acci- 
dentally, and that the ball would be found in the joist; and 
on searching, it was so found. Austin had stated in con- 
versation, since the homicide, that Smith instructed the 
party, before they reached the house of Sims, to shoot ; that 
is, if Sims resisted, to defend themselves. 

The evidence on behalf of the defence showed, in brief, 
the following facts: Sims and one Joe Smith were on bad 
terms, growing out of an attempted outrage, which Sims 
charged that Joe Smith tried to perpetrate upon his little 
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girl. Joe Smith swore out a warrant for assault with in- 
tent to murder; also a peace warrant. These warrants 
were placed in the hands of Job R. Smith (who was a con- 
stable) for the purpose of making the arrest. Sims had 
announced that he was ready for trial, but that he would 
not be arrested, and would kill the man who tried to arrest 
him. His threat of violence was communicated to the 
constable, who was somewhat loth to undertake the arrest, 
but the magistrate informed him that he considered it his 
duty to do so. He thereupon received the warrant, and 
summoned the other defendants as a posse to aid him in 
making the arrest. He remarked that he thought that, 
by humoring Sims, he could manage him. On the way to 
the house of Sims, they borrowed a rifle and a shot-gun. On 
reaching the house, Smith instructed two of the posse to 
accompany him inside, and told the other two to go to the 
back door and window. Smith, accompanied by Cheat- 
ham and James Austin, entered the house. Smith looked 
around and said, “He ain’t here.” Just then Sims stepped 
out of the dining-room door, with his hand in his pocket. 
Smith bade him good evening, but he did not reply. Smith 
then informed him that he had come to arrest him on two 
warrants, stating the offences charged, and asked him if 
he had been arrested. He replied, that he had not, and, 
with an oath, that he never intended to be. Smith told 
him that if he would give up, he would be treated rightly, - 
and that he (Smith) was taking no stand against him. 
Sims jerked out a pistol, and, with an oath, said that 
he would blow Smith’s brains out. Smith told him not to 
shoot, but he leveled the pistol at Smith’s head. The lat- 
ter stepped forward, and tried to knock up the weapon. 
Sims fired, cutting a hole through the brim of Smith’s hat ; 
Smith thereupon grabbed him, and astruggle ensued. Sims 
pulled out another pistol, and fired a second shot. He had 
Smith bent over at the time. When he did this, Adams fired 
upon him with a shot-gun, and the two fell to the floor 
together. After the fall, Smith took a pistol from Sims, 
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which was cocked. Mrs. Sims then came into the house, 
and inquired who had killed her husband. Adams said 
he had shot him, because the latter had shot Job Smith. 

There was some other testimony tending to impeach 
witnesses, and relating to minor details, not material here. 

The jury found the defendants, Smith and Adams, guilty 
of involuntary manslaughter, in the commission of a law- 
ful act, without due caution and circumspection. They 
moved for a new trial on various grounds. Only one of 
these was considered by the Supreme Court, namely, the 
giving of the charge set out in the decision. 


H. D. McDaniet; J. W. Arnotp; B. J. Epwarps; A. 
S. Erwny, for plaintiffs in error. 


A. L. Mrrcuett, solicitor general, by Harrison & PEs- 
PLES, for the state. 


BLANDFORD, Justice. 


The court below, among other things, charged the jury, 
“If you believe from the evidence, at the time of the kill- 
ing, deceased, Sims, manifestly intended, by violence or 
surprise, to commit a felony upon the officer while engaged 
in the proper performance of his official duty, and the cir- 
cumstances, as they appeared to Adams, were sufficient to 
excite the fears of a reasonable man, and that he believed 
that it was necessary to kill him to prevent the felony, 
and he acted under the influence of those fears and belief, 
and not in a spirit of revenge, and he killed Sims, and the 
killing was necessary to prevent the felony, it would be 
justifiable homicice.” This charge would have been right 
and in accordance with the Code, if the court had left out 
the words, “ and the killing was necessary to prevent the 
felony ;” with the addition of these words, the charge was 
erroneous. The Code does not makc it necessary, under the 
circumstances of a case like this, that the killing was nec- 
essary to prevent the felony; all that the Code requires is, 
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under circumstances like these, that the circumstances 
were sufiicient to excite the fears of a reasonable man that 
it was the purpose of the deceased to perpetrate a felony 
upon the officer, and that the accused acted under the in- 
fluence of those fears, and not in a spirit of revenge. It 
does not have to appear that the killing was necessary to 
prevent the felony, but only that the circumstances were 
sufficient to excite the fears of a reasonable man, and that 
he acted under those fears, and not in a spirit of revenge. 

There were other rulings and decisions of the court ex- 
cepted to in this case, which are not here considered, as 
they may not occur on another trial; but it must not be a 
inferred that they are approved by this court. a 
Judgment reversed. 


















CoMMISSIONERS OF PrnoTaGE oF St. Srmons, etc., vs. TAB- 
BOTT, AND vice versa. 






1. Where a pilot was tried before the commissioners of pilotage of 
the port of Brunswick, on certain charges against him for derelic- 
tion of duty, and after a conviction, an appeal to the superior z 
court was taken, and on the trial before a jury in that court he was oy 
acquitted, the commissioners could not move for a new trial, and 










upon its refusal, prosecute a writ of error based on such refusal. in x 
Proceedings against pilots for dereliction of duty are criminal pro- wg 
ceedings, or quasi criminal proceedings, and a judgment in favor of He 
the defendant cannot be reviewed. eS. 
2. Where a case has been tried before an inferior court, and from its ek: 





judgment an appeal has been taken to the superior court, the 
members composing the inferior tribunal are not parties to the case 
pending on appeal, and cannot prosecute a writ of error in their om 
own names to reverse the judgment rendered on the appeal. nee 
(a.) In a proceeding against a pilot for a dereliction of duty, the 
commissioners are no parties thereto, except as representatives Pe 
of the state, and they can make no. motion for new trial, nor cam i oe 
they take a writ of error in their own names. vA 


December 21, 1883. 












Criminal Law. Practice in Supreme Court. Pilots. 
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Parties. Former Jeopardy. Before Judge Mersuon. 
Glynn Superior Court. December Adjourned Term, 1882. 


Reported in the decision. 


C. P. Goopyearn; Symmes & ATKINSON, for the commis- 
sioners. 


Harris & SmitH, contra. 
BLaNnpFrorp, Justice. 


Certain charges having been preferred against Tabbott 
for dereliction of duty as pilot, he was tried before the com- 
missioners of pilotage for the port of Brunswick, and found 
guilty, and, by their judgment and sentence, deprived of 
the office of pilot. He presented his petition to the judge 
of the superior court for an appeal to the superior court, 
which was granted; and on the trial of the issue before a 
jury in the superior court, he was acquitted of the charge 
preferred against him. The commissioners moved for a 
new trial, upon several grounds. The court dismissed the 
same on several grounds, among which was the ground 
that the case against Tabbott was in the nature of a crim- 
inal proceeding. To this ruling of the court the commis- 
sioners excepted, and this writ of error is presented to 
review and reverse this judgment of the court below. The 
Code, sections 1504 to 1542, inclusive, Cobb’s Digest, 33, 
contains the statute of this state 1n relation to the subject 
of pilotage for the port of Brunswick. It provides for the 
appointment of pilots, their trial, and the offences for 
which they may be tried, and their punishments. It 
also provides for an appeal to the superior court in certain 
cases, by the order of the judge of the superior court, upon 
petition for that purpose. and provides that, upon such ap- 
peal, an issue shall be made up and tried by a special 
jury. 

In the first instance, the trial is to be had by and before 
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the commissioners of pilotage provided by the statute; 
from the judgment of the commissioners, an appeal may 
be taken by the pilot, as above stated. In this case, the 
pilot was tried by the commissioners, and found guilty, and 
deprived of his office of pilot; he presented his appeal to 
the superior court, and upon trial before that court, he 
was acquitted, and restored to his office of pilot. 

Is this case a guasz criminal case, or in its nature a crim- 
inal case, so as to prevent a review of the judgment in 
favor of the defendant? Wethinkso. The commissioners 
of pilotage, under the statute as to the trial and punish- 
ment of pilots, are acourt exercising punitive powers, fines 
and suspension, and removal from office. As a court, they 
represent, in this respect, the justice and sovereignty of 
the state. The pilot is allowed a rehearing by appeal 
to the superior court, another tribunal, which represents 
the justice and sovereignty of the state, and when ac- 
quitted by this appelate tribunal, there is no further appeal. 

The commissioners of pilotage are no parties to this case; 
when the appeal was allowed by the judge of the superior 
court, and the superior court acquired jurisdiction of this 
case, all right or power of the commissioners over this case 
ceased and determined; and even if this were not a criminal 
proceeding, these commissioners are no parties to the same, 
except as representatives of the state. They can make no 
motion, nor can they prosecute a writ of error in their 
names to review the proceedings had before the superior 
court; it would be to allow av inferior tribunal, which had 
cost jurisdiction of a case by an appeal to a superior court, 
to prosecute a writ of error in its name, to reverse the 
ruling of the appellate court. This is what is attempted 
here. The commissioners of pilotage must be satisfied 
with, and obey, the judgment of the superior court of the 
county of Glynn. 

Judgment affirmed. 

Cross-bill of exceptions dismissed. 
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BAGwELL vs. BAGWELL. 


1. Any fact showing that a contract is unfair, unjust, or against good 
conscience, will justify a court of equity in refusing to decree its 
specific performance. 

. The exercise of the jurisdiction of courts of equity to decree a spe- 

cific performance or the recission of a contract, is not a matter of 
right in either party, but is a matter of sound and reasonable dis- 
cretion in the court, which governs itself, as far as it may, by gen- 
eralrules and principles, but at the same time withholds or grants 
relief according to the circumstances of each particular case, when 
these rules and principles will not furnish any exact measure of 
justice between the parties. 
Courts of equity will not decree a specific performance in cases of 
fraud or mistake ; or where the decree would produce injustice ; or 
where it would compel the party to an illegal or immoral act; or 
where it would be against public policy ; or where it would involve 
a breach of trust. 

. A surviving member of a firm was also the administrator of the 
deceased partner; the firm and its members were insolvent; the 
firm and the deceased member were deeply involved; the com- 
plainant, as executor, sold land as the individual property of the 
decedent; it was bic off for defendant, who subsequently trans- 

* ferred his bid to complainant, upon condition that complainant 
would pay him a note which he held against the insolvent firm; 
a part of this amount has been paid. Complainant offered to 
complete the contract, and prayed for specific performance : 

Held, that the bill was properly dismissed on demurrer. The con- 
tract set up would divert assets from the proper course of admin- 
istration, and be a breach of trust and a constructive frayd. 
Partnership assets are primarily liable for firm debts, and individ- 
ual assets for individual debts, in cases of insolvency and death. 


September 11, 1883. 


Specific Performance. Partnership. Debtor and Cred- 
itor. Equity. Before Judge Hutcuins. Franklin Superior 
Court. March Term, 1883. 


J. M. C. Bagwell filed his bill against A. G. Bagwell, 
alleging, in brief, as follows: In 1873, J. Madison Bag- 
well and complainant were merchants in the town of 
Carnesville, Georgia, under the firm name of J. M. Bag- 
well & Son. On April 19, 1873, they borrowed from 
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defendant $260.00, and gave therefor their note, bearing 
ten per cent interest. On March 8, 1875, J. Madison 
Bagwell died testate, leaving complainant as his executor. 
As such, complainant sold the realty of the deceased, on 
the first Tuesday in January, 1876. Defendant caused 
the store-room in Carnesville to be bid in for him for 
$275.00. Some days after the sale, defendant went to 
complainant and informed him that he (defendant) had no 
use for the store-room, and was unable to pay for it at that 
time, and offered to let complainant take it from him. Com- 
plainant tendered him a deed, but defendant declined to 
take it for awhile, saying that complainant could hold it, 
but he subsequently took it. A contract was made be- 


tween complainant and defendant, to the effect that com- - 


plainant should pay oft the firm note due to defendant, 


assume the bid of defendant for the house, and that the 


defendant should thereupon make him a deed. This agree- 
ment was very advantageous to defendant, because the firm 
and both of its members were insolvent; and in the regu- 
lar course of administration, the individual assets of the 
deceased member would be first applied to his individual 
debts, leaving the firm debt due to defendant unpaid. 
On the day the contract was made, complainant paid 
defendant $173.00, and on July 13, 1878, he paid $25.00 
more. Immediately after the contract, complainant took 


possession of the property, paid taxes and expenses of re-. 


pairs, and held possession until January 13,1883. At the 
time of the contract, property in Carnesville was very 
much depreciated in value, and complainant would not 
have remained there at all but for having bought this lot, 
and would not have rented it at any price. But property 
has now advanced in valuation, and defendant claims the 
title to this house, and unless a specific performance is 
decreed, can eject complainant and hold him liable for 
rent. He has tendered defendant the balance due on the 
note, and demanded a deed, but defendant refuses to com- 
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ply with the contract. The object of the bill was to com 
pel a specific performance. 

Defendant demurred to the bill for want of equity, 
because.there was a complete remedy at law, and because 
the contract set up in the bill was illegal and contrary to 
public policy. 

The court sustained the demurrer and dismissed the 
bill. Complainant excepted. 


J.T. Dortoz; W. R. Litrte; 8. P. Taurmonp, for plain- 
tiff in error. 


A. S. Erwin; B. F. Camp, for defendant. 


Hatt, Justice. 


Any fact showing that a contract is unfair, or unjust, or 
against good conscience, will justify a court of equity in 
refusing to decree its specific performance. Code, §3190. 
The exercise of the jurisdiction of a court of equity to de- 
cree a specific performance, or the recission of a contract, 
is not a matter o1 rightin either party, but is a matter of 
sound and reasonable discretion in the court, which gov- 
erns itself, as far as it may, by general rules and principles, 
but, at the same time, which withholds or grants relief 
according to the circumstances of each particular case, 
when these rules and principles will not furnish any ex- 
act measure of justice between the parties. Story’s Eq., 
§742. ; 

Courts of equity will not decree a specific performance 
in cases of fraud or mistake; or where the decree would 
produce injustice; or where it would compel the party to 
an illegal or immoral act; or where it would be against 
public policy; or where it would involve a breach of trust. 
Id., 769; Mortback vs. Buller, 10 Ves., 292; Ord ws. Noel, 
5 Madd., 438; Bridges vs. Rice, 1 J. and W., 74; and nu- 
merous other cases cited by annotator in notes to Woollam 
vs. Hearn, 2 White and T. Lead. Cases, pt. 1, p. 376, marg. 
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This rule embraces constructive as well as actual fraud. 
Lb., American Notes, p. 593, top. 

The bill, in this instance, makes this case: The com- 
plainant was the surviving member of a firm, and also the 
administrator of the deceased partner both the firm and 
the individual members thereof were insolvent; the firm 
was deeply involved, as was also the deceased member on 
his personal account; in fact, his estate was wholly inad- 
equate to pay his individual debts. The property in 
question was sold as the individual property of deceased, 
by the complainant, as his administrator, and was bid off 
for the respondent, who subsequently transferred his bid 
to the complainant, upon condition that the compiainant 
would pay him a note which he held against this insolv- 
ent firm. Only a portion of tbe purchase money, so- 
called, was paid by complainant, in pursuance of this 
contract, to the estate he represented; the balance of the 
same, or a large poition thereof, was paid on the claim 
held by defendant against this insolvent firm, and was 
thus diverted from the proper course of administration, 
the partnership assets being primarily liable to partner- 
ship debts, and the individual effects to the personal debts 
of the members. Code, §1918. That a court of equity 
will not decree a specific performance of sucha contract, 
is too plain to admit of question or doubt; it would be 
assisting in a direct breach of trust; would be aiding in a 
violation of the settled policy of the law, and would be 
countenancing and upholding a constructive fraud. 9 
Paige’s Ch. R., 650; Fleming et al. vs. Foran et al., 12 
Ga., 594, et seq., especially what is said by Lumpkin, J., 
on pp. 596, 597, 598, 599. 

There was, therefore, no error in sustaining the demurrer 
to this bill; it was without equity, and showed upon its 
face that the contract it sought to have specifically per- 
formed was in violation of public policy, was founded on 
a breach of trust, and was, to say the least of it, a con- 
structive fraud. 

Judgment affirmed. 
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Biance & McGarouau vs. Mize. 


1. Where suit was brought and judgment obtained against a sheriff, 
and the execution issued thereon was directed ‘‘to all and singular 
the sheriffs of this state and their lawful deputies,’’ and was lev- 
ied by the coroner, and a claiminterposed, the claimant could 
move, atthe trial of the case and before issue joined, todismiss the 
levy, because it appeared that the coroner had no authority to 
make the same. 

. Where a fi. fa. is issued against the sheriff as such, it should be 
directed to the coroner of the county of his residence, and to all 
and singular the sheriffs of the state, except the sheriff of such 
county; whenthishas been done, the coroner has authority, with- 
out more, tomake thelevy. Where the fi. fa. is not thus directed, 
and it does not appear on the face of the proceedings that the 
sheriffis d-:squalified to act, then, upon affidavit being made of the 
fact and placed in the hands of the clerk of the court issuing the 
process, and by him delivered to the coroner, that officer is author- 
ized to make the levy. Without this, he has no authority to exe- 
cute the process. 

September 25, 1883. 


Sheriffs. Executions. Levy and Sale. Claim. Coroner. 
Before Judge Fort. Sumter Superior Court. April Term, 
1883. 


Reported in the decision. 


Hinton & Matuews; Hawsiss & Hawknms, for plain- 
tiffs in error. 


Guerry & Sons, for defendant. 


Hatt, Justice. 


The plaintiffs obtained an execution against J. W. Mize, 
which was directed, as required by law (Code, §3632), to 
“all and singular the sheriffs of this state and their lawful 
deputies.” When the suit was commenced, on which this 
execution issued, Mize was sheriff, and has continued to be 
sheriff of Sumter county until the present time. On the 
20th of August, 1881, the coroner of Sumter county levied 
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this fi. fa. on three bales of cotton in the warehouse of 
Harrold, Johnson & Co., as the property of “J. W. Mize, 
sherift of Sumter county, Georgia,” the property was 
claimed, and upon the trial of the claim, and before issue 
joined, the claimant moved to dismiss the levy, because it 
appeared that the coroner had no authority to make the 
same. The court below sustained this motion, and ordered 
the levy dismissed, because it appeared by the admission 
of the parties that no affidavit had been filed, as required 
by the Code, §588. Exception is taken to this decision, 
and that exception brings the case here. 

1. That the claimant had the right to make this motion, 
and that it was made at the proper time and in the proper 
manner, is well settled by the decisions of this court. 58 
Ga., 417; 60 Zd., 489. 

2. We hold that the coroner had no authority to make 
the levy, and that his action, for the want of such authority, 
is void. The execution did not issue against Mize as sheriff, 
but as an individual; had it issued against him as sheriff, 
then it should have been directed to the coroner of the 
county of his residence, and to all and singular the sheriffs 
of the state, except the sheriff of the county of Sumter; 
in that event, the coroner would have had authority, with- 
out more, to make the levy. Code, §3633. Where the fi. 
fa. is not thus directed, and it does not appear on the face 
of the proceedings that the sheriff is disqualified to act, 
as is evidently the case where he is a party to the process, 
then, upon affidavit being made of the fact and placed in 
the hands of the clerk of the court issuing the process, 
and by him delivered to the eoroner, that officer is author- 
izedto make thelevy. Jd.,588. Without this, however, 
he has no more authority to execute the process than any 
other citizen. 

Judgment affirmed. 


v 72-8 
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ANDERSON vs. THe STATE OF GEORGIA. 


1. The showing in support of a motion for continuance, on the ground 
vf the absence of witnesses, should be full, satisfactory and direct, 
as to the material allegations necessary for that purpose; it 
should appear that there is no other witness present by whom the 
defendant can satisfactorily prove the same facts, and that such 
facts would be evidence in the case. 

(a.) Continuances of a criminal case, after the first term, rest in the 
sound discretion of the court; and even at the first term, all 
discretion is not denied to the judge. 

2. The bill of exceptions should specify plainly the decision com- 
plained of. An assignment of error that the entire charge is erro- 
neous, is toe general, if any part of it be correct. 

(a.) While confessions of guilt should be received with great cau- 
tion, and will not, alone, justify a conviction, yet if they should 
be corroborated by circumstances, they would be sufficient for 


that purpose. 
(b.) The charge on the subject of: circumstantial evidence and con- 


fessions was full, clear and proper. 

3. Where the preliminary examination as to the admissibility of con- 
fessions was conducted in the presence of the jury, and being 
found competent, they were admitted, this was not such error as 
would require a new trial; aliter, had the confessions been inad- 


missible. 
January 8, 1884. 


Criminal Law. Continuance. Murder. Practice in 
Superior Court. Before Judge Apams. McIntosh Supe- 
rior Court. May Term, 1883. 


To the report contained in th? decision, it is only nec- 
essary to add, in connection with the third division thereof, 
that one ground of the motion for new trial was because 
the court did not cause ,the jury to retire during the pre- 
liminary examination as to the admissibility of the con- 
fession. After examining the witness, McGriff, the con- 
fessions were held admissible, and were proved. as stated 
in the decision. 


GarRARD, Metpriu & FRaser, for plaintiff in error. 
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C. ANDERSON, attorney general; W.G. CuAR.Ton, solici- 
tor general, by Harrison & Peepues, for the state. 


Hatt, Justice. 


The prisoner and his brother, Pompey Anderson, were 
indicted jointly for the murder of Chance Brown. When 


the case was called, the defendants severed, and the pris- 
oner was put upon his trial. He moved'for a continuance, 
and put his showing in writing, to the effect that Barbara 
Anderson, and other witnesses subpoenaed for them, were 
absent without his consent, etc., on account of sickness ; 
that he expected to prove by them that Pompey Ander- 
son was absent from the scene of the homicide at the time 
it was committed, and could not have participated therein. 
This showing for a continuance was overruled, and the 
trial proc8eded. The defendant was convicted, and made 
a motion for a new tnal upon various grounds, which was 
overruled by the court. In this motion was included the 
judgment overruling the continuance. The evidence upon 
which the defendant was convicted consisted principally 
of his own confessions, made to one McGriff, who was 
confined in McIntosh jail at the time defendant was com- 
mitted, and who thereafter occupied with him the same 
cell in the prison. Defendant stated to McGriff that he 
“would not be there, if it were not for his brother; that 
Chance had detected Pompey killing his hog, and that 
Pompey had come to him (Robert) and advised him of 
the fact, saying they must put an end to Chance; that 
he (Robert) had then, at Pompey’s instance, gone to 
Chance’s house, and asked him if it was true he had said 
Pompey had stolen his hog. Chance said he had. That 
he then asked him if he would show him the place where 
he caught Pompey, and Chance &ssenting, they thereupon 
walked to the spot together, Pompey, by arrangement, 
being stationed there with his gun; that on reaching the 
spot, he (Robert) struck Chance on the forehead with 
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his stick, and Pompey shot him in the head from behind; 
that they then concluded, from the fact that Patsy had . 
seen Ckance and Robert go off together, that they were 
in a bad fix, and to secure themselves, it was necessary to 
kill the woman, whereupon it was agreed that Pompey, 
having killed Chance, Robert should kill Patsy, his wife. 
In pursuance of this arrangement, they proceeded to 
Chance’s house, and Robert, inserting the gun through a 
crack, shot her as she sat by the fire. 

1. There was no error in disallowing the motion for a 
eontinuance, or in refusing a new trial upon that ground. 
The presiding judge seems to have thought that sufficient 
diligence had not been shown in procuring the attendance 
of these absent witnesses, for, in certifying this ground of 
the motion, he states that the case was sounded some days 
previous to the trial. with the object, which he then an- 
nounced, of ascertaining whether everything wag in readi- 
ness, and, if parties so desired, of having witnesses sent for ; 
that the defendant and his counsel, although present, gave 
the court no intimation of the absent witnesses, but per- 
mitted the case to be marked ready, the court acting under 
the idea that the defendant was prepared for trial. Whether 
the court was right or wrong in supposing that there was 
a want of diligence in procuring the attendance of these 
witnesses, yet we are well satisfied that the case should 
not have been postponed because. of heir absence. 

‘The absence of Pompey Anderson trom the scene of this 
double murder, at the time it was committed, did not ac- 
count for the prisoner’s whereabouts, and did not negative 
the fact that he made to McGriff the full and circumstan- 
tial confession deposed to by him, and, if admissible at all, 
could have had only a remote bearing upon that issue. 
The showing did not set forth that the defendant had no 
other witnesses by whom he could prove the same facts, 
nor could this requirement of the law have been complied 
with, as the prisoner, on his trial, introduced at least three 
other witnesses who testified to substantially the same 
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facts. In Allen vs. The State. 10 Ga..85. this court held, 
that the affidavit for a continuance should be full, satis- 
factory and direct as to the material allegations necessary 
for that purpose, and should state that there is no other 
witness present by whom the party can satisfactorily 
prove the same facts. It should appear, further, that the 
facts expected to be proved would be evidence in the case. 

This indictment was found at the May term, 1881: the 
trial did. not take place until the May term, 1883, of the 
court. By the Code. §4647, every indictment stands for 
trial at the term of the court at which it is found, unless 
the absence of material witnesses or the principles of just- 
ice should require a postponement of the trial; then the 
court is required to allow such postponement to the next 
term. Subsequent continuances would seem to rest in. the 
sound discretion of the court. Griffin us. The State, 26 Ga., 
498, 500. 

The court, in the first case, is required to grant the contin- 
uance for the specified cause; in the last case, however, it 
has “ power” to do so. But, although required to grant 
the continuance for the absence of material witnesses at , 
the term when the indictment is found, the judge is not 
even then deprived of all discretion in the matter, as ap- 
pears to have been ruled in Afalone’s case, 49 Ga., 215. 

It was urged by the prisoner’s counsel in this case, that 
the witnesses sworn accounted for the absence of Pompey 
Anderson fiom the place of the homicide only for a por- 
tion of the time covered by the transaction, and that the 
absent witnesses, if present, would have made complete 
proof of the aide ac to him. This is not apparent from 
the statement made in the showing for a continuance ; and 
from what is developed in the evidence on the trial, it 
seems highly improbable that any satisfactory account 
could have been given of him by these witnesses during 
that alleged interval; for it appears that during all the 
time these witnesses were in company with some of the 
witnesses who were actually sworn on the trial. When 
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the motion for a new trial was :nade, these absent witnesses 
were accessible ; their affidavits could have been obtained 
and made a part of the motion, and if the prisoner had suf- 
fered injustice or oppression for the want of this evidence, 
the fact could, in that way, have been made to appear. 
But no attempt was made to procure their affidavits, and 
their absence is a potent fact, justifying the conclusion that 
the witnesses could not have satisfactorily accounted for 
Pompey during the interval in question. We can per- 
ceive no abuse of the discretion of the court in overruling 
this motion for a continuance, and will not undertake to 
control its exercise, unless it has been abused, or has re- 
sulted in oppression to the accused. This is the well set- 
tled rule of the court. Code, §3531, and cases cited there- 
under. 

2. The 2d and 3rd grounds of the motion for a new trial, 
and the first ground of the amended motion, relate to the 
same subject, and may be considered together. 

They assert that the verdict is contrary to law and evi- 
dence, and without evidence to support it, and that the 
entire charge of the court, which is set out at length, is 
erroneous. There is no assignment of error upon any por. 
tion of this charge, save the sweeping onc above stated, 
This practice has never been sanctioned by this court. 
We could not do it, if we would, for the law requires 
that “the bill of exceptions shall specify plainly the de. 
cision complained of, and the alleged error.” It is unnec- 
essary to cite the numerous cases on this point ; they are 
uniform, and we fail to find one that departs, even re- 
motely irom the long and well-established rule, which is 
co-eval’ with the court itself. 

It was frankly admitted by thc able counsel for the 
prisoner that, if his confession was to be credited, by being 
sufficiently corroborated, and if it was uncontradicted in 
other respects and by other testimony, then the verdict of 
the jury was sustained by the evidence. Notwithstanding 
the view presented by them with so much earnestness 
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and plausibility, we are constrained to say, that a confes- 
sion so clear, positive, direct and circumstantial, ana one 
so fully corroborated by the independent facts and circum- 
stances attending the homicide, as proved by other wit- 
nesses, has rarely come under our observation. To quote 
the words of the solicitor general, “it gave the motive, the 
manner, the results, and the precautionary efforts to conceal 
the crime, with circumstantial, plausible and reasonable 
detail.” Pompey, it seems from this confession, was ap- 
prehended in stealing the hog he had killed, and which 
belonged to deceased. By other testimony, it appeared 
that, at the house of the latter, in his ox-cart, in which he 
had that day been to Darien, and in which he was seen on 
his return to his home, this ox, still fastened to the cart, was 
found hitched to the fence before his door, and in the cart 
was a dead hog, killed by a gun-shot wound, and having its 
ears cutoff. This mutilation, it is reasonable to suppose, no 
one but a thief could have ‘any adequate motive for mak- 
ing. The dead man’s body was found in the woods, a short 
distance from his own house, and also from the house of 
prisoner. When it was found, he was lying on his face 
with a gun-shot wound in the back of his head, given at such 
short range that the hair was singed, and that the buckshot 
entered his head in a lump, making a single broad and 
ghastly wound, and on his forehead was a gash a half inch 
deep and from two to two and a half inches long. Inside the 
house, Patsy, his wife, was found on the floor dead, with a 
gun-shot wound in her head. These are a few of the promi- 
nent facts in the case, proved by other witnesses than the 
one who gave evidence of the confession. Now, compare 
these facts, and others of a more minute and less prominent 
character, as testified to by independent witnesses, with 
the confession as detailed, and bear in mind that the wit- 
ness speaking of the confession was a stranger at the place, 
and kad no knowledge of the locality, nor of the persons 
engaged, and could have known nothing of the circumstan- 
ces attending this awful tragedy, and we think little room 
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is left to question the propriety of this conviction. The 
recommendation that the defendant be imprisoned for life 
in the penitentiary, was a high tribute to the skill and 
ability of the counsel who defended him. According to 
the confession, the first blow was struck by prisoner on 
the forehead with a stick ; according to the other witnesses, 
the prisoner was the owner of the stick, which he habitu- 
ally carried, and which was shown at the inquest, having 
a freshly made crack in it, and on it a dark spot. The 
deceased, as has been seen, had on his forehead such a 
wound as would be made by such a stick. From the 
effect on the stick, and the character of the wound on the 
forehead, the blow must have been given with great force ; 
it was, at least, sufficiently heavy to fell the deceased. 

The confession stated that the gun-shot wound was given 
last, and at short range. This is evidently true, since the 
entire load of buckshot entered at a single aperture, and 
the hair on the scalp at the spot it entered was burned. 
The position of the dead man, lying on his face, indicates 
that the wound which finished him must have been given 
after he was knocked down. 

The confession states, that after the murder, it was sug- 
gested that the wife of the dead man would be a witness 
against them, and to prevent this, prisoner had slain her. 
This is.strongly corroborated by the fact that she was found 
dead in her house, with a gun-shot wound in her head, indi- 
cating clearly that she had been assassinated for the reason 
given, and in the manner stated by the confession. 

The various particulars in which this confession has been 
substantiated by other evidence, show the strong improba- 
bility of its having been fabricated by the witness, McGriff. 
Considering his absence at the time, and the fact that he was 
entirely unacquainted with the parties and the locality ; 
knew nothing of their relation to each other, and was an 
utter stranger in the neighborhood, his narrative shows 
ingenuity truly wonderful, and no mean knowledge of the 
requirements of criminal law. This witness was an un- 
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lettered and ignorant colored raft-hand; and could not, as 
it seems to us, have been instructed in details so minute 
and important, otherwise than he stated. 

Now, how was this damaging evidence met? The de- 
fence attempted to show that he was present at the coro- 
ner’s inquest, where he obtained a knowledge of these cir- 
cumstances; this he emphatically denied. The evidence 
introduced to disprove this denial, is, to say the least of it, 
highly improbable, if it was not successfully impeached ; 
at all events, there was a conflict of evidence upon this 
point, and the jury, after weighing the evidence, chose to 
believe the state’s witness. This was their undoubted 
privilege, and the judge who tried the case, upon a review 
of all the facts on the motion for a new trial, was satisfied 
with the conclusion to which they came, and so far from 
abusing the sound legal discretion with which he is wisely 
invested, we concur in opinion with him, that the verdict 
should stand. We think, as we have before intimated, 
that the conviction was proper. 

There is not a doubt that the corpus delictt was estab- 
lished. Murder most foul was evidently committed; the 
only question to be decided was as to the perpetrator. 
The prisoner declared that he and another were the guilty 
agents. Was his voluntary confession to be credited ? 
While it is true that confessions of guilt are to be received 
with great caution, and that they will not alone justify a 
conviction (Code, §3792), yet, if they should be corrobo- 
rated by circumstances, they would be sufficient for that 
purpose. 45 Ga., 53; 65 Jd.,152; 63 Jd., 339. 

The charge given in this case upon the subject of cir- 
cumstantial evidence and confessions, distinguishing be- 
tween the two, and as to the amount of evidence required 
to convict in such cases, was clear, explicit and proper; it 
was just what it should have been. This much we say in 
response to the criticisms made upon it inargument. The 
inability of the defendant’s learned counsel to point out 
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specifically the errors alleged to be contained in it, is its 
best vindication. 

3. There was no error in conducting the preliminary 
examination as to the admissibility of confessions in the 
presence of the jury, inasmuch as the testimony was found 
to be competent and was admitted. This would have been 
error had it been rejected. Hall vs. The State, 65 Ga., 36; 
Jones vs. State, Id., 506. 

Judgment affirmed. 





MagxuaM ve. Hur. 


1. The system of bringing before the Supreme Court for review the 
judgments of a chancellor granting injunctions, by what are called 
“‘fast’’ bills of exceptions, is different from the ordinary system of 
excepting to final juaggments. Expedition is of the essence of the 
former, and they are not governed by the ordinary rules control- 
ling the latter as to entering on the docket of this court, the time of 
hearing and the like. And the acts of 1870, 1877, regulating prac- 
tice in ordinary cases, do not apply to these extraordinary cases, 
save that by the act of 1880 provision is made in regird to these 
cases in the event of the death of the presiding Judge. 

(a.) Where the recerd and bill of exceptions in an injunction case 
were not transmitted to the clerk of the Supreme Court bv t ie clerk 
below within fifteen days from the service, the case must be dis- 
missed. 

2. One of the counsel for plaintiff in error obtained the record and 

bill of exceptions from the clerk of the Supreme Court, as the lat- 

ter thought, for the preparation of his case; the attorney delivered 
the bill of exceptions to plaintiff in error, who carried it to a print- 
ing house and delivered it to the printer, in order to have certain 
portions of it printed as an abstract; the printer divided the bill 
of exceptions into numerous parts, and distributed it among va- 
rious typographers; in order to indicate certain parts which were 
not to be printed, the printer drew lines across those portions with 
a blue pencil. When counsel for defendant in error desired the 
papers, the clerk called upon counsel for plaintiff in error for them ; 
the bill of exceptions was put together and returned; one sheet 
appeared to have been mutilated, but it did not appear how this 
occurred; the bill of exceptions had upon it the printer’s marks; 
but it had not been otherwise altered than as stated. These facts 
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appeared from affidavits, together with a disclaimer of any inten- 

tion to violate any rule of this court: 

Held, that the writ of error must be dismissed. 

(a.) This court will not impute intentional wrong to counsel or his 
client in this case, and, therefore, willnot go further than to dis- 
miss the case. 

(b.) The rule of court forbidding records to be taken from the clerk’s 

office without leave of court, wil! hereafter be enforced. 


October 19, 1583. 











Injunction. Practice in Supreme Court. Attorney and 
Client. Records. Before Judge Stumons. Bibb County. 
At Chambers. June 20, 1883. 
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Lyon & Gresuam; W. A. Hawguys, for defendant. 


Jackson, Chief Justice. 







A motion was made to dismiss the writ of error in this 
case, on two grounds: First, that the clerk of the superior 
court had not transmitted the bill of exceptions, and a 
transcript of the record to this court, within fifteen days 
of the service of the bill of exceptions, as required by the 
8213th section of the Code. And, secondly, because the 
; bill of exceptions, after it reached this court, had been 
procured from the clerk by Mr. Broyles, of counsel for 
plaintiff in error, for the purpose of preparing his abstracts 
and briefs, as the clerk understood, but had been turned 
over by him to his client, the plaintiff in error, and by him 
delivered to a printer, who had divided it out among his 
journeymen printers, and thus, in separating the sheets 
and handling it for printing, it had been defaced ; that 
some lines were obliterated, and cross marks in blue pen- 
cil had been drawn across many pages of the record from 
corner to corner, so that the bill of exceptions and tran- 
script, as it came from the court below, under the certifi- 
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cate of the clerk, could not well be recognized in the 
blurred and marked and defaced paper now in court, and 
said to be the same. 

1. The first ground of the motion appears to us to be 
well taken. ; 

It has been frequently held by this court, that the class 
of cases which are brought here for review by what are 
termed fast bills of exceptions, are distinct from those 
brought here from final judgments, and that the laws ap- 
plicable to the ordinary writs of error are not applicable to 
them; hence, that the act of 1877, codified in sections 4272 
(d), (e), (f), (g), is not applicable to such writs of error, and 
that absence ftom home of the judge, or any other reason for 
failure to sign.and certify these fast bills within the twenty 
days allowed by law, will not remedy the objection as to 
these fast bills. See 69 Ga.. 315: 62 Td., 209 ; 63 Ld., 308; 
66 Id., 244,353. These cases are conclusive, that under sec- 
tion 3213 of the Code, no excuse would prevail to hold 
the case here, if a fast bill, unless signed and certified in 
twenty days. It is true, that in 1880 an act was passed 
to remedy this hardship in case of the death of the judge ; 
but in other misadventures, it would seem that this act 
made no alteration in the law, as ruled by this court, in 
reference to the judge’s certificate. See Code, §3213 (a). 

The duty of the clerk to make out a transcript and trans- 
mit it immediately to this court, if in session, and if not, to 
the next session, within fifteen days, is just as imperative 
asis that of the judge to sign and certify within twenty days 
allowed him. The necessity of the one officer making dis- 
patch in speeding this fast bill, is as imperative and over- 
ruling and essential as the necessity of the other doing so. 
See Code, §3213, which declares, that “the bill of excep- 
tions shall be tendered and signed within twenty days 
from the rendition of the decision, and the opposite party 
be served within fifteen days from such signing, with the 
bill of exceptions, and the clerk shall, within fifteen days, 
make out a transcript of the record, and transmit the same 
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immediately to the Supreme Court, if in session, and if 
not in session, then to the very next session; and its ar- 
: rival by the first day of the term, or at any time thereafter 
f during the term, shall be sufficient to insure a hearing.” 
Now, look at the act of 1877, and see what it provides, in 
Code, §4272(d), and how clearly it appears that the 
general assembly was dealing only with the regular cases 
| and bills of exceptions, and not the irregular and fast 
bills. After enacting that no case shall be dismissed, etc., 
by reason of failure of the clerk of the superior court in 
transmitting the bill of exceptions and copy of the record, 
follows this proviso: “ Provided the bill of exceptions 
and copy of the record in such cases shall reach the 
clerk of the Supreme Court before said court shall have 
finished the circuit to which said case belongs; but said 
case must be entered by said clerk of the Supreme Court 
on the docket of cases from the circuit to which it be- 
longs, and:be heard by the Supreme Court at the term to 
which it should have been returned after all the cases on 
the entire docket for that term have been heard;” and 
then the clerk shall give counsel notice, ete. 

What lawyer ever heard or imagined that an injunction, 
or other fast bill case, was put to the heel of the entire 
docket, if it did not get to the clerk of this court in time 
_to be regularly filed? Who does not know that they start 

here often after their docket is concluded, and are set for 
trial, and do not wait for the heel of the entire docket ? 
The act of 1870, which provides for the transmission and 
trial of injunction and other fast cases, is wholly incon- 
sistent with the act of 1877; and the latter act was never 
designed to amend or alter or impair its efficacy as a quick 
traveler to settle the issue made without delay, in order 
to prevent the ruinous consequences of delay in many 
cases. If any one who doubts will look at our docket, he 
will see the memorandum of the clerk of this court, to the 
effect that cases out of time are set to the heel of the 
entire docket, under that act of 1877, and couneel notified, 
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and such entry in regard to injunctions, etc., is no- 
where seen. Such has always, since the passage of that 
act, been the construction of it and practice under it. Nor 
are we aware of any other act that alters or negatives this 
ruling. The act of 1870, codified in the 4272d section of 
the Code, was passed in respect to regular cases. It was 
to correct evils in regard to them. The act providing for 
fast bills was not in existence when it passed the two 
houses. That for fast bills, and this for remedy as to the 
transmission of regular cases, were approved the same day 
by the governor, section 4273—a part of the same act— 
shows to what cases it applied. 

We are of the opinion, therefore, that the writ of error 
should be dismissed on the first ground. 

2. But however that may be, it must go out on the sec- 
ond ground. The twenty-fourth rule of this court is ex- 
plicit. It declares that “no paper belonging to the clerk's 
office shall be taken therefrom without leave of the court, 
and when such leave 1s granted, the party receiving papers 
shall receipt to the clerk for the same.” No leave was 
given to withdraw this record; but the clerk states, on oath, 
that, under the practice authorized long ago by the Judges 
. of the Supreme Court, to the effect that the rule, as to 
withdrawal of papers from the clerk’s office, be relaxed, sn 
far as to allow counsel to have them to prepare for argu- 
men‘, that he allowed Mr. Broyles to withdraw them for 
that purpose; that defendant’s counsel wanted to see them ; 
that he wrote to Mr. Broyles for them; that, in reply, said 
Broyles returned a part of the transcript, with a note stat- 
ing that the other papers were in the hands of the printer, 
and would be returned as soon as possible ; that he handed 
the reply to defendant’s counsel, and then called on Mr. 
Broyles personally, and requested that all the papers be 
returned immediately; that Mr. Broyles disclaimed any 
intention of violating any rule of court by sending said 
papers to the printer, and agreed to return them without 
delay; that there were various words, numbers and lines 
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in pencil on said bill of exceptions when returned to him, 
which were not there when the papers were delivered to 
Mr. Broyles. 

Mr. W. H. Scott states, on oath, that William Markham 
(who is the plaintiff in error) brought to him, at his office 
on Alabama street, the original bill of exceptions and trans- 
cript of the record in the cause of William Markham vs. 
William A. Huff, for the purpose of having the same 
printed, that after agreeing on terms, the papers were left 
with him; that he did not know they were papers or 
records belonging to the Supreme Court, or that there was 
any particular reason why they should be treated by the 
printers otherwise than any common manuscript, or more 
care taken of them; that certain parts he was told not to 
print; that he drew lines with his blue pencil across and 
through these, as they now appear; that the fastenings 
were taken out and the different parts of the whole trans- 
cript were placed in the hands of different printers, and 
by them set up; that he then put them together just as 
they were; that parts of the bill of exceptions were dis- 
tributed to the printers to put in type, and were being 
used for that purpose when Mr. Broyles came in and re- 
called the papers, and deponent got the several parts of 
the bill of exceptions, those printed and those not printed, 
and put them together just as they were, and returned 
them to Mr. Broyles, and the balance of the printing was 
done from copies sent to his office by Mr. Broyles; that 
no changes or alterations were made in the papers beyond 
what is stated; that some of the papers appear to have 
been torn and mutilated, but: he cannot state how this 
occurred, that if he aad known they were important court 
papers, he would not have made marks on them; that he 
had about a dozen men at work on the business, as the 
work was required to be done in a great hurry; that he 
did not have control of the papers more than a day or two. 

Neither of the present bench of this court is aware o1 
any relaxation of the rule of court referred to by the clerk, 
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as it was long ago, probably before either of them came 
upon the bench. It will not be relaxed hereafter. But 
the relaxation mentioned by the clerk could not possibly 
have extended to such hawking about of the records of the 
court as this testimony exhibits. It extended only to the 
use of the original papers to prepare the case for argu- 
ment, according to the understanding of the clerk, and that 
officer seems to have been as much astounded as this 
court was, when he ascertained thet counsel, to whom he 
had entrusted records in his official custody for one pur- 
pose, had perverted them to another and wholly different 
purpose; for he went in great haste to see Mr. Broyles 
about it, and Mr. Broyles seems to have gone with equal 
haste to see the printer, and to do what he should have 
done before—recall the original, and furnish copies for 
print. 

The attorney general, in arguing the case before us, with 
the candor and fairr.2ss which distinguish him, did not at- 
tempt to justify, hardly to extenuate, a proceeding which 
must shock the whole profession, as outside of all law and 
subversive of all purity in practice. It is not meant that 
Mr. Broyles would deliberately do wrong, or that there 
would be any danger of his altering or conniving at the 
alteration of any record of any court; nor is it meant that 
his client, Mr. Markham, would stoop to such means for 
success in a case; but itis believed that the Lord’s prayer, 
“Lead us not into temptation,” is an invocation which all 
men, however honest and incorruptible, need frequently 
to address to the Throneof Grace. At all events, the law 
so looks upon all humanity; it recognizes the fall common 
to the race, and it does not put it in the power of one side 
of a case to ruin the other; therefore, it will entrust its 
records to neither side. 

Nor do we understand, as was argued by counsel be- 
fore us, that the Supreme Court of the United States 
adopts a different rule. True, it has its records printed, 
but the printing is done under the supervision of its 
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clerk, who stands indifferent between the parties. This 
court would be delighted were our legislature liberal 
enough with the money of the people to allow us to 
adopt a similar rule, and have our records printed, un- 
der the supervision of our clerk. It is true, too, as was 
argued, that our opinions are printed; but that is under 
the supervision of our reporter, and after the case is over 
and the judgment rendered, and there can be no tempta- 
tion to do wrong. It is true, too, as was insisted, that the 
acts of the general assembly are printed; but that is done 
by the public printer under bond, and an officer of the 
state as to that business, and with no temptation to err. 

It was also urged before us by Mr. Broyles, that the 
practice was common of thus turning our records over to 
clients by counsel and distributing them to printers, and 
not informing the printers that they are important court 
papers, and to be careful not to mutilate or mark them; or 
perhaps that it was common for counsel to entrust the 
original records of this court to printers, to print such parts 
of them as were pointed out. We were not aware of such 
a practice. It isa very bad practice. It is a practice that 
must cease. 

But it is useless to press argument in such acase. The 
mere statement is enough to condemn what has been done, 
in all just minds; and that it may not again be repeated, 
to justify the court in dismissing this case. The first duty 
of a court is to preserve the purity of its practice and the 
sanctity of its records. This is of more consequence than 
the private interests of any man or any number of men. 
This cannot be done, if the records of courts, in the em- 
phatic language of Judge Warner, are allowed “to be 
hawked about,” at the will of any party to any cause. 

The charity “that believeth all things” for the best, 
(in addition to their character for integrity) casts its broad 
mantle over Mr. Broyles and Mr. Markham, and will not 
impute to either any wrong intent in this most unheard- 
of proceeding with original court records, nor will it per- 
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mit the court to conclude that any contempt of its authority 
actuated either. Therefore, it will not proceed beyond the 
very mild judgment of dismissing the case, the record of 
which has been by their agency badly picked to pieces, 
illy assorted together, obliterated in a few lines, blue cross- 
marked on many pages, and polluted all over with unofli- 
cial and therefore unsanctified hands. 
Writ of error dismissed. 


Smita vs. THE STATE OF GEuRGIA. 


. Where a witness for the state in a criminal case testified on the 
committing trial, but at the time of the trial in the superior court 
is in a foreign state and inaccessible, his testimony given in the 
committing trial may be proved by any one who heard it, and who 
professes to remember the substance of the entire testimony as to 
the particular matter about which he testifies; and this may be 
shown by parol, although it has been reduced to writing under 
the order of the committing court. 

. Exception may be taken to any decision, sentence or decree of the 
court below; but remarks of the court to counsel, by way of re- 
monstrance or rebuke for their conduct, form no ground of excep- 
tion. 

. A new trial will not be granted because of the discovery of merely 
cumulative evidence. 

The verdict is supported by the evidance, and in accordance with 
law. 
October 9, 1883. 


Witness. Evidence. New Trial. Criminal Law. Prac- 
tice in Superior Court. Practice in Supreme Court. Be- 
fore Judge WiLLIs. Muscogee Superior Court. May Term, 
1883. 


Smith was indicted for assault with intent to murder, 
alleged to have been committed on one Kimbly. On the 
trial, the jury found the defendant guilty, with a reeommen- 
dation to mercy. He moved for a new trial, on the follow- 
ing among other grounds: . 

(1.) Because the court admitted testimony of witnesses 
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to show that Kimbly was detained as a prisoner in the coal 
mines of Alabama at the time of the trial.—Objected to 
as hearsay, and because the record of his conviction and 
sentence was better evidence. 

(2.) Because the court admitted testimony of witnesses 
to show what Kimbly swore on the committing trial of 
defendant for this offence.—Objected to as hearsay, because: 
the defendant should be confronted with his witnesses, and 
because the testimony at the committing trial had been 
taken down in writing, and this was better evidence than 
parol. 

(3.) Because the court committed error in the following: 
remarks to defendant’s counsel, in presence of the jury, 
upon the admission of A. L. Newberry’s testimony : Ques- 
tion: “Well, Mr. Kimbly was in jail here once, was he 
not?” Answer. “Yes, sir.” By thecourt: “That ques- 
tion has been answered; we have got to try this case to- 
day. He had just answered that not two minutes ago. 
You must proceed with the evidence, and get at the testi- 
mony that is material.” [The court added the following 
note to this ground: “This statement was made by the 
court, because the question had been asked and answered 
before; and to save time, that being Saturday, and the 
court not desiring to hold the jury over Sunday.” | 

(4.) Because of newly discoveredevidence. [This was 
cumulative. } 

(5.) Because the verdict was contrary to law and evi- 
dence. 

The motion was overruled, and defendant excepted. 


A. A. Dozier ; C. J. THornton, for plaintiff in error. 


T. W. Grimes, solicitor general, by J. M. McNett, for’ 
the state. 


BLANDFoRD, Justice. 


1. The main question in this case is as to the admission: 
of the testimony of Kimbly, the prosecutor, which had been. 
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given in before the court of inquiry, it being shown that 
the witness was in the state of Alabama, without the juris- 
diction of the court, and not accessible, over the objection 
of the defendant. 

The Code, §3782, provides as follows: “The testimony 
of a witness since deceased or disqualified, or inaccessible 
for any cause, given under oath on a former trial, upon 
substantially the same issue, and between substantially 
the same parties, may be proved by any one who heard 
it, and who professes to remember the substance of the 
entire testimony, as to the particular matter about which 
he testifies.” If this question were res integra, I should 
hesitate before giving my sanction to the admissibility of 
this testimony, under the clause of the Code quoted above. 
It is much to be doubted if a “former trial,’ mentioned in 
this section of the Code, means a trial before a committing 
‘court. But this is settled in the ease of Robinson vs. The 
State,* decided March 7th, 1882; and following this latter 
decision, the judgment of the court admitting this testi- 
mony Was no error, notwithstanding it had been reduced 
to writing under the order of the committing court, as the 
section of the Code above referred to provides, the same 
“may be proved by any one who heard it, and who pro- 
fesses to remember the substance of the entire testimony,” 
etc. 

2. The next error complained of «is, that the presiding 
judge remarked to counsel for defendant, “that the ques- 
tion had been answered ; we have got to try this case to- 
day; the witness has just answered that, not two minutes 
ago; you must proceed with the testimony, and get at 
the testimony material.’* Code, §4250, provides that excep- 
‘tions may be taken to any “decision, sentence or decree 
of the superior court.” The remark of the judge to coun- 
sel is neither a decision, sentence nor decree of the court; 
and hence no exception can be taken thereto. The judges 
of the superior courts of this state are charged by law with 
the execution or administration of the laws, within their 
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respective jurisdictions, and what they may say to counsel 
engaged in causes before them, by way of remonstrance 
or rebuke for their conduct before the court, forms no 
ground of exception that can be reviewed by this court. 
If the parties are aggrieved by the acts and conduct of the 
judge in this regard, another tribunal, and not this, must 
4 them relief. 

. It is claimed by plaintiff in error that he has dis- 
Pres testimony, since the trial of the case, which is ma- 
terial. In looking into this ground, and the testimony 
which it is claimed has been discovered, the same is merely 
cumulative andimpeaching. This is no ground for a new 
trial. 

4, The verdict is supported by the evidence, and is in 
accordance with thelaw. And the judgment of the court, 
refusing the new trial, is affirmed. 

Judgment affirmed. 


Marron vs. Hoyt et al., for use. 


While one is the owner of land, what he says and does in respect to 
fixing the buundary thereof may be proved, and his agreements in 
respect thereto will bind subsequent purchasers from him; but 
after an owner of land has parted with his title, his subsequent 
sayings and acts cannot be proved to bind his prior grantee or one 
holding under him. 


February 2, 1884. 


Title. Evidence. Admissions. Befor2 Judge Ham- 
MOND. Fulton Superior Court. April Term, 1883. 


Reported in the decision. 


Sprains & Srumons; J. O. Henprix, for plaintiff in 
error. 


J. L. Coney; Jackson & Kuna, for defendants. 
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BLANDFORD, Justice. 


This was an action to recover a certain tract of land in 
the city of Atlanta. 

It was admitted that Lemuel Dean was the original 
owner of the land sued for. Plaintiffs introduced a deed 
from Lemuel Dean to Hammond Marshall, dated May 2, 
1863; also a sheriff’s deed to S. B. Hoyt and John R. Wal- 
lace, reciting that the land had been sold under execution 
against Marshall, dated 3d of May, 1870, and closed. 

Defendant introduced a deed from Lemuel Dean to 
Thomas M. Dean, dated March 17th, 1863, proved that 
Thomas M. died shortly thereafter, leaving an infant son, 
Thomas W. Dean, his only heir-at-law, surviving him; also 
a deed from Thomas W. Dean to S. Marion, the defendant, 
dated January, 1880. 

The plaintiffs introduced one Bass, who testified that he 
was city engineer; that he made a survey of this land in 
1869 ; that Lemuel Dean was present at the time, and that 
he agreed that the southeastern boundary of the land was 


. 299 feet from Simpson street, as marked out in the plat 


made by him; to this testimony defendant ol;jected. The 
same was admitted by the court, over the objection of the 
defendant. The court charged the jury, among other 
things, that where the boundary lines of land were doubt- 
ful, that the jury might look to and consider what the 
owners of the land at the time said and admitted as to the 
true boundaries in determining the same. 

The jury found for the plaintiffs all the land sued for. 

Defendant moved for a new trial, alleging as error the 
rulings of the court in admitting the testimony of Bass- 
also the charge of the court thereon, as above set forth, 
The court refused to grant the new trial, and this is com. 
plained of, and error assigned thereon, and the same is 
now here for review. 

We are of the opinion that the testimony of Bass, as to 
the conduct and sayings of Lemuel Dean at the time the 
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survey was made in 1869, was inadmissible, and that the 
court erred in admitting the same, over the objections of 
the plaintiff in crror, as it had been made to appear that 
Lemuel Dean, at that time had, by proper deeds of convey- 
ance made long before, parted with all title or interest in 
this lanc. What he did or said was mere hearsay, under 
the facts in evidence. If he had at that time been the 
owner of the land, what he said or did would have been 
proper evidence, and would have bound subsequent pur- 
chasers from him, but the defendant below, now the plain- 
tiff in error, claimed under a deed of conveyance made by 
Lemuel Dean in 1'363, six years prior to the survey made 
by Bass, and before the alleged admissions of Lemuel 
Dean. Clearly, these admissions by Dean, under the cir- 
cumstances, could not bind Marion, and if they cannot 
have this effect, then they are mere hearsay and inad- 
missible ; hence the charge of the court founded thereon is 
likewise error. So the new trial should have been granted, 
as prayed for by the plaintiff in error. 
Judgment reversed. 


Scotr vs. Matuts. 


1. An action quare clausum fregit having been brought by a woman, 

she was competent to testify that her husband purchased the 
land upon which the trespass was alleged to have been committed 
from her father, although both of them were dead, neither of them 
being a party to the cause of action or issue on trial, and the whole 
controversy being between her and the person alleged to have 
committed the trespass. 
If both plaintiff and defendant in an action of trespass claimed 
title to the land, and the defendant had the legal title thereto, he 
did not become a trespasser by taking possession. For one to 
take possession of his own'land is not a trespass, unless another 
has the right of possession thereof. 

. If one takes possession of land, honestly believing that it belongs 
to him, although he may be mistaken, the true owner could only 
recover actual damages from him. 

4. The fact that one who does not own land has had it set apart as a 








oe ow suis ~ 
wt Bi wt Bron ‘ Hs 
' ~ nS ~ i a a 


120 SUPREME COURT OF GEORGIA. 




































Scott vs. Mathis. 





homestead, would give her no right as against the real owner, 
nor would she therefore be entitled to recover against him for en- 
tering and taking possession of the land. 

5. A new trial should have been granted, not on the ground on 
which it was granted, but on other grounds. 
December 4, 1883. 


Witness. Lvidence. Trespass. Damages. Actions. 
New Trial. Before B. D. Evans, Esq., Judge pro hac vice. 
Washington Superior Court. March Term, 1883. 


Mrs. Martha Scott brought an action of trespass guare 
clausum fregit against Dr. A. Mathis. On the trial, it ap- 
peared that both sides claimed title to the land on which 
the trespass was alleged to have been committed. Mrs. 
Scott claimed that her husband had bought it from her 
father, and paid the purchase money, but had taken no 
deed, and that she had taken a homestead in it. Defend- 
ant claimed it under a purchase from the father and 
mother-of plaintiff, and also under certain sheriff's deeds 
against her father, covering this land, the 7. fa. being one 
which was superior to his purchase from them. He testi- 
fied that he did not know of the claim of plaintiff until after 
his purchase at sheriff’s sale; that, learning of it then, he was 
advised by an attorney to re-levy on the part of the land 
in dispute, and did so; but was subsequently advised by 
other attorneys that it had been sold once, and could not 
be sold again, and that he should take possession, which 
he did (as he testified) in good faith, and retained posses- 
sion until evicted by plaintiff under a warrant for forcible 
entry and detainer. 

The jury found for plaintiff $200.00. Defendant moved 
for a new trial, on the following, among other grounds: 

(1.) to (5.) Because the verdict was contrary to law and 
evidence, and against the weight of the evidence. 

(6.) Because the court admitted, over objection, testi- 
mony of the plaintiff to the effect that her husband, Jos. 
W. Scott, bought, in 1859, eighty acres of land from her 
father, John Elkins, and paid the latter for it, but took no 
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*deed, which tract embraced the land in dispute, and that 
she claimed under her husband, who was dead.—The ob- 
jection was that Elkins was dead. 

(7.) Because the court refused the following charge: 
“If you find from the evidence that both the defendant 
and plaintiff claimed the land in dispute, when the alleged 
trespass was committed, then he is deemed in possession 
who has the legal title, and the other party is a tres- 
passer.” [The court charged that this principle applied 
only when both parties had deeds covering the disputed 
land, and each party was in possession of a part of the 
land covered by his deed ; and in such a case, he is deemed 
in possession who has the paramount legal title. 

(8.) Because the court refused to charge as follows : 
“So, if you find that both Mrs. Scott and Dr. Mathis 
claimed the possession of the land in dispute, at the time 
of the alleged trespass, then, if you find from the evidence 
that Dr. Mathis has the legal title paramount to the title 
of Mrs. Scott, then Dr. Mathis is no trespasser.” 

(9.) Because the court refused the following request : 
“Mrs Scott cannot recover upon her bare previous posses- 
sion, unless she shows that Dr, Mathis was a wrong-doer 
and had no prima facie right to the possession of the land 
in dispute; but if you find Mrs. Scott had a lawfully ac- 
quired possession, and Dr. Mathis disturbed that posses- 
sion, she can recover for any deprivation of that possession.” 

(1°.) Because the court charged as follows: “When 
Mrs. Scott applied for her homestead, and notice of her 
application was duly published in terms of the law, then 
it was the duty of all persons interested to appear and ob- 
ject to ifs grant to her, and if they failed so to do, if they 
failed to appear before the court of ordinary and object 
thereto, the homestead so taken out gave her a legal right 
to possession, and she was not, so far as that possession 
was concerned, a trespasser, with a paramount legal title, 
was on Dr. Mathis, and she might maintain trespass, when 
that possession was disturbed, on her bare possession only.” 
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(11.) Because the court charged as follows: ‘“ When Dr. ° 
Mathis found that the land in controversy was in dispute, 
and that Mrs. Scott claimed the same, he had no right to 
dismiss his levy, take the law into his own hands, and in 
terfere with Mrs. Scott’s possession, though:he had the 
legal title to the land. Courts are established for the ad- 
judication of disputed rights, and he ought to have sub- 
mitted his claim to the court, and had it passed upon.” 

(12.) Because the court refused the following request: 
“If you find from the evidence that Dr. Mathis, when he 
took possession of this land, bona fide claimed the title 
thereto, and took possession thereof under an honest claim 
and belief that he owned the land, then you ean find, if you 
find in favor of Mrs. Scott, only the actual damages done 
to her by Dr. Mathis’s taking possession of the land.” 

(13.) Because the court charged as follows: “If you be. 
lieve, when Dr. Mathis took possession of this land, he hon- 
estly thought he had title, and if you find that no person 
was in actual possession, then you canonly give the plaintiff 
her actual damages. But if you find that Mrs. Scott was 
in possession, then Dr. Mathis is liable not only for the 
actual damages, such as tearing down the fences, etc., but 
he is liable for punitive damages, though he took posses- 
sion under an honest belief that he had the title to this 
land and the right to enter, and it will be your duty to find 
for the plaintiff punitive damages for her injured feelings, 
and to deter further trespasses.” 

The court granted a new trial on the sixth Ground of the 
motion. Both sides excepted—the plaintiff to the grant 
of the new trial; the defendant, because it was not granted 
on all the grounds. 


H. D. D. Twiaes; E. S. Lanamane, by brief, for plaintiff 


in error. 


J. K. Hives, by H. E. W. Patmer, for defendant. 
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BLANDFORD, Justice. 


The plaintiff brought her action against the defendant 
for trespass quare clausum fregit, and a verdict was ren- 
dered for her; whereupon the defendant moved the court 
for a new trial, upon several grounds. The court granted 
the new trial, upon the sole ground that there had been 
error committed in allowing the plaintiff to testify that her 
husband, who was dead, had purchased the property 
(land), upon which the trespass is alleged to have been 
committed, from John Elkins, her father, who is also dead. 
The plaintiff excepted to this grant of a new trial on this 
ground, and assigns the same as error. The defendant 
brings his cross-bill of exceptions, assigning as error the 
refusal of the court to grant the new trial upon the other 
grounds in the motion. 

1. We think the court erred in granting the new trial 
upon the ground on which he placed it. Mrs. Scott is a 
competent witness under the act of 1866, Code, §3854, 
unless she falls within some exception to that statute. 
She was allowed to testify what took place between her 
husband and father, they being dead, about the land men- 
tioned. Neither the husband nor the father was a party to 
cause of action in issue or on trial in this case; the whole 
cause of action and matter in controversy was between 
the plaintiff, Mrs. Scott, and the defendant, Mathis, both 
of whom were alive; she was clearly a competent witness, 
and it was manifest error to have granted the new trial on 
this ground ; and this judgment is reversed. 

2. The defendant insists that the court committed error 
in refusing the new trial on other grounds mentioned in 
the motion. And we are satisfied that the refusal to 
charge as requested in the ninth ground of the motion 
was error; that if plaintiff and defendant both claimed 
the land, and if defendant had the legal title, he was not 
a trespasser. This request should have been given, under 
the facts of this case; if a person takes possession of his 
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own land, he is not a trespasser, unless the person in has 
the right of possession. 

3, 4. It is unnecessary to review each ground of the mo- 
tion for new trial separately, as nearly every ground is 
well taken. If Mathis was the owner of land, he was not 
liable to the plaintiff, as he had the clear right to take 
possession of the same, so that the manner of his doing 
this involved no breach of the peace. When Mathis took 
possession of this land, if he honestly believed the same 
belonged to him, and not to the plaintiff, although he may 
have been mistaken, and if the jury should so believe from 
the evidence, then the plaintiff could only recover actual 
damages. If the land in controversy belonged to Mathis, 
it would not authorize Mrs. Scott to recover damages for a 
trespass by Mathis on this land, because she had had the 
same exempted and set apart as a homestead to herself; 
she could acquire no right to this land under these cireum- 
stances, if Mathis really owned the land. The judgment 
refusing the new trial on the other grounds taken in the 
motion is likewise reversed. 

It is ordered that the judgment complained of by the 
plaintiff in error in the original bill of exceptions be re- 
versed, because, in the opinion of this court, Mrs. Scott is 
a competent witness. And it is further ordered that the 
decision and judgment of the court refusing the new trial 
upon other grounds in the motion, as complained by de- 
fendant in error in the cross-bill of exceptions, be also re- 
versed for the reasons hereinbefore stated. And upon the 
whole, the judgment is affirmed. 

Judgment affirmed. 
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Letters of guardianship can be granted only at a regular term of 
q the court of ordinary. Where the proceedings showed on their 
fece that the letters were granted by the ordinary at chambers, 
the appointment was made without jurisdiction, and was void. . 
Returns made by a guardian so appointed were of no effect; and, 
being mere sayings of the persons making them, were not admis- 
sible to show the truth of statements contained in them. 
. There is no such thing as a guardian de facto in this state. All the 
acts of persons not properly appointed by a court having jurisdic 
tion are null and void, and they are liable to the person interested 
for the same. 
Tebraary 2, 1884. 
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Guardian and Ward. Evidence. Ordinary. Before 
Judge Hammoyp. Fulton Superior Court. April Term, 
1883. 






Reported in the decision 









Reep, Rermuarpt & Arrowoop; B. F. Assort, for plain- 
tiff in error. 





Mynatr & Howe tt, for defendant. 






BLANDFORD, Justice. 









Love brought his action against Bell to recover a certain 
tract of land; he claimed title under deed made by Thrasher, 
guardian for Bridget Gannon, lunatic, and as guardian for 
Michael F. and Celia Gannon, minors. Defendant, Bell, 
claimed title under deeds of conveyance from Michael F. 

and Celia Gannon, and showed by the minutes of the 

court of ordinary that Thrasher had been appointed guard- 
ian of Micheal F. and Celia Gannon at chambers, and 
notin term. The plaintiff, Love, then filed a writing, in 
which he alleged that Thrasher, tho guardian, had ex- 
pended the proceeds of the sale of the land for the benefit 
of his wards; that the land brought its full value; and that, 
when Bell purchased, he knew all the facts. Upon the 
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trial of the issue, formed on this petition, the plaintiff, 
Love, offered the returns of Thrasher, guardian, to the 
court of ordinary, without more, to sustain the issue thus 
made by him; defendant, Bell, objected to this evidence, 
upon the ground that the returns made by Thrasher, guard- 
ian, under the circumstances, were mere hearsay. The 
court overruled the objections and admitted the testimony, 
and this is the main ground of error complained of. 

Code, §4112, declares that no letters of guardianship 
shall be granted except at a regular term of the court of 
ordinary. The proceedings of the court of ordinary show- 
ing upon their face that letters of guardianship had been 
granted by the ordinary at chambers, and not at a regular 
term, it is made manifest that such appointment is void, 
and was made without jurisdiction or power in the ordi- 
nary who made the appointment. So it seems to follow 
that Thrasher was not guardian, and ali his acts as such 
were nullities. He having made returns to the ordinary, 
and such returns having been accepted and recorded by 
the ordinary, could give the same no more effect than if 
they had never been so returned and accepted by “he or- 
dinary. When offered in evidence, they were the sayings 
alone of Thrasher, and should not have been admitted in 
evidence. There is no such thing as a de facto guardian 
in this state. Public policy requires in some cases that 
persons who assume to act in public offices shall be con- 
sidered such officers de facto, if they are not such de jure, 
but this principle does not apply to the offices of executors, 
administrators and guardians; in the former cases, such 
persons are removable from office by proceedings in the 
nature of a guo warranto, while in the latter cases, all the 
acts of persons not properly appointed by a court having 
jurisdiction are null and void, and they are liable to the 
persons interested for the same. We do not decide upon 
the equitable rights of the parties, as no such question is 
madeinthisrecord. A new trial should have been granted 
in this case. 
Judgment reversed. 
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CLARKE et al. vs. Becr. 


1. Where a vendor sold land, and gave a bond for title, and his ven- 
dee paid the purchase money, and went into possession, either by 
himself or by his tenant, and held the same adversely, he thereby 
acquired a good title, and one who subsequently bought from the 
same vendor, and took a deed to the property, acquired no title as 
against him. 

. A tenant cannot dispute or deny his landlord’s title, nor can he 
attorn to any other person during the tenancy. Therefore, the 
landlord was not affected by the fact that the tenant represented to 
the second vendee, that he was the tenant of the vendor, and after 
the sale io the second vendee agreed to attorn to him. 

February 2, 1884. 


Title. Landlord and Tenant. Admissions. Deeds 
Before Judge Hammonp. Fulton Superior Court. April 
Term, 1883. 


Reported in the decision. 
W. I. Heywanp, for plaintiffs in error. 
Tuomas FIntey, by brief, for defendant. 


BLANDFoRD, Justice. 


This was an action for the recovery of a lot in the city 
of Atlanta. 


It was admitted on the trial that one Hicks, or Hick- 
son, as he was called, was the original owner of she land 
in question. Clarke introduced a deed of conveyance from 
said Hickson to himself, dated May,1881, and proved that 
one Robinson was then in possession of the premises, and 
that at and before the making of the deed, he inquired of 
Robinson, whose tenant he was, and Robinson informed 
him that he was the tenant of Hickson. When the deed 
was made, Robinson agreed to attorn to Clarke. 

Beck introduced a bond for titles from Hicks to the land, 
dated March, 1880; proved that he had paid the purchase 
money, and that he put Robinson in possession of the land 
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as his tenant, and that Robinson attorned to, and paid him 
rent. After the deed was made by Hickson to Clarke, 
Robinson ceased to pay rent to Beck, who then turned Rob- 
inson out of possession, and Beck took possession himself, 
when this action was brought by Clarke. The court charged 
the jury that, if Beck purchased this land from Hicks, or 
Hickson, and paid the purchase money, took a bond for 
title, and went into possession of this land, either by him- 
self or his tenant, and held the same adversely before the 
sale and conveyance by Hickson to Clarke, then Clarke 
could not recover. 

The jury found for Beck, and Clarke moved for a new 
trial, alleging the charge above as error. The court re- 
fused to grant the same, and this is the error assigned here. 

Under the facts proved, the charge was not error. The 
bond for titles, and the payment of the purchase money, 
together with the possession of the land by Beck, was such 
a perfect equity in the land as amounted to a title, such a 
title as was superior to the title of Clarke. 

But counsel for plaintiff in error insists that, as plain- 
tiff’s deed was recorded in time, and the bond which 
Beck held was not recorded, and inasmuch as Clarke made 
inquiries of Robinson, who was in the actual possession of 
the premises, and was informed by Robinson that he was 
the tenant of Hickson, that Clarke was an innocent pur- 
chaser, without notice, and this falsehood of Robinson, 
Beck’s tenant, should be visited on Beck, and not on Clarke. 
The maxim is potior est conditio defendentis ct possilten- 
tis. A tenant is not allowed to dispute or deny his land- 
lord's title, nor can he attorn to any other pevson during 
the tenancy, nor is the landlord bound by the false and 
fraudulent conduct of his tenant to his prejudice. ‘The 
denial of the title of the landlord by the tenant, or the 
denial of the tenancy by the tenant, cannot operate to the 
prejudice of the landlord ; the possession of the tenant is 
still the possession ot the landlord. So that in this case 
Beck was in possession of the land by Robinson, his ten- 
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ant, when Clarke purchased, this possession being under 
a bond for titles, and adverse, and the purchase money 
paid. The title tothe property was in him, Beck, and this 
was a legal title, and not a mere equity, or latent equity, or 
secret incumbrance, and possession is notice. The ver- 
dict, judgment and charge of the court are right, and the 
same are affirmed. _ 

Judgment affirmed. 


WILLIAMS vs. Mize, sheriff. 


1. A prisoner was arrested for simple larceny, and, in default of bail, 
was commited to jail to answer for such offence before the supe- 
rior court; before he was actually incarcerated under the warrant 
of commitment, he was carried before the county court, chargea 
with the same offence, piead guilty and was fined; an outzide 
party agreed to pay the fine, and the prisoner was discharged by 
the sheriff; afterwards the person who assumed the payment of 
the fine imposed in the county court failed to pay it, and the sher- 
iff re-arrested the defendant and placed him in jail; he sued out 
a writ of habeas corpus; the judge of the superior court, on the 
hearing, refused to discharge the prisoner, and committed him to 
answer before the superior court for the same charge on which he 
had been tried, convicted and sentenced in the county court: 

Held, that this was error. When the sheriff discharged the prisoner, 
taking the promise of another to pay the fine, he could not after- 
ward hold the defendant or arrest him for not paying it. By 
making this arrangement, the sheriff became liable for the amount - 
of the fine, and must look to the person on whose promise he acted. 
The defendant was not liable to an arrest and imprisonment of 
a failure to pay. 

September 25, 1833. 


Constitutional Law. Criminal Law. Sheriffs. Courts.’ 
Before Judge Fort. Sumter County. At Chambers, 
February 16, 1883. 


Reported in the decision. 


L. J. Buatock, for plaintiff in error. 


J. A. Anstey, for defendant. 
v 72-10 
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BLANDForRD, Justice. 








The plaintiff in error having been arrested and placed 
in jail, presented his petition to the judge of the superior 
court, praying the issuing of a writ of habeas corpus, which 
was awarded by the judge, and at the hearing, nothing ap- 
peared but the petition and the return of the sheriff, which 
adopted the facts in prisoner’s petition. The judge refused 
to set the prisoner at liberty, but remanded him to jail, to 
answer indictment in the superior court. This ruling is 
excepted to, and error assigned thereon. 

It appears that the prisoner had been arrested for sim- 
ple larceny, and, in default of bail, he was committed 
to jail to answer for said offence charged before the 
superior court; before he was actually incarcerated under 
the warrant of commitment, he was carried before the 
county court and charged with this same offence, to which 
he pleaded guilty, and was fined by said county court; 
one Glover agreed to pay the fine, and prisoner was dis- 
charged by the sheriff; afterwards, Glover failing to pay 
the fine, Williams was arrested by Mize, the sheriff, and 
placed in jail; and upon these facts the judge of the supe- 
rior court, upon the hearing of the habeas corpus, refused 
to discharge the prisoner, and committed him to answer 
the same charge for which he had been tried, convicted 
and sentenced by the county court, before the superjor 
court. 

The county court had jurisdiction to try Williams for 
the offence with which he was charged. If the same was a 
felony, it does not appear in the record before us; and in 
the absence of anything te the contrary, this court will 
presume in favor of the jurisdiction of the county court. 

When the sheriff discharged Williams, taking the prom- 
ise of Gloverto pay the fine, he could not afterwards hold 
Williams or arrest him for not paying the fine; he must 
look to Glover for the fine, and by this arrangement be- 
tween Glover and the sheriff, the sheriff was liable for the 
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amount of the fine. The prisoner was not, under these 
circumstances, thereafter liable to arrest and imprison- 
ment for the non-payment of the fine. 

The superior court of Sumter county had no power or 
jurisdiction to try Williams for this offence with which he 
had been charged and tried by the county court of Sumter 
county; and upon the hearing of this case upon the facts 
in this record, the judge of the superior court committed 
error in remanding Williams to jail and not discharging 
him, 

The judgment is reversed. 


Hix vs. THe STATE OF GEORGIA. 


The Code leaves it in the discretion of the jury as to whether they 
will recommend imprisonment for life in the penitentiary of a per- 
son convicted of murder; they are not limited or circumscribed 
in any respect whatever; nor does the law prescribe any rule by 
which the jury may or ought to exercise this discretion. There- 
fore, a charge that the jury, in considering the question of rec- 
ommending to mercy, should not be governed by their sympa- 
thies, but by their judgments, approved by the evidence in the 
case and the law applicable to it, was error. 

September 11, 1883. 


Criminal Law. Charge of Court. Before Judge Brown. 
Cherokee Superior Court. February Adjourned Term, 
1883. 


Reported in the decision. 


P. P. DuPree; Newman & Arrtaway, for plaintiff in 
error. 


©. ANDERSON, attorney general; G. F. Gober, solicitor 
general, for the state. 


BLANDFORD, Justice. 


George Hill was indicted and found guilty of the mur- 
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der of Bill Bryant. A motion for a new trial was made 
upon several grounds, which was overruled by the court 
below, and the defendant excepted, and assigns as error 
the refusal of the court to grant said motion. It is unnec- 
essary to consider but one ground contained in the motion 
for new trial. The court below instructed the jury, “I¢ 
you find this defendant guilty, ‘then you have a right, under 
our law, either to find him guilty without a recommen- 
dation, or you have the right, if-you find him guilty, 
to recommend that he be punished by imprisonment in the 
penitentiary for life. If you find him guilty, it is for you 
to consider the case and say whether it is a proper case for 
that or not. You are not to be governed in that instance 
by yoursympathies, but by your judgment, to say whether 
or not it is such a case as it ought to be done. You must 
be governed by your judgment, approved by the evidence 
* * * in the case and the law applicable toit, and then say 
what is your duty as twelve upright, sworn jurors; if you 
see proper to recommend his imprisonment for life, you 
will then find that verdict * * *; if you thinkit is not 
such a case as would make it proper to so recommend, 
then you are to find him guilty * * *.” 

The Code of Georgia, §4323, declares: “The pun- 
ishment for persons convicted of murder shall be death, 
but may be confinement in the penitentiary for life in the 
following cases: If the jury trying the case shall so recom- 
mend. Ifthe conviction is founded solely on circumstan- 
tial testimony, the presiding judge may sentence to con- 
finement in the penitentiary for life; in the former case 
it is not discretionary with the judge; in the latter it is.” 
This statute leaves it in .the discretion of the jury as to 
whether they will recommend imprisonment for life in the 
penitentiary of a person convicted of murder; it is not lim- 
ited or circumscribed in any respect whatever. This law 
does not prescribe any rule by which the jury may or 
ought to exercise this great discretion ; it does not say that 
the jury are not to be governed by their sympathies, and 
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that they are to be governed by their judgment, as in- 
structed by the court below. The court below imposed, by 
its charge, restrictions upon the jury unauthorized and 
unwarranted by the statute. In the case of Johnson vs. 
State, 58 Ga., 491, this court held the same thing; that is, 
where a party was charged with the offence of cattle steal- 
ing, which was felonious upon conviction, unless the jury 
recommended to mercy, in which event the punishment 
was as for a misdemeanor, that “ the right of the jury is 
to lessen the punishment by the grant of mercy, and the 
right of the defendant is to receive mercy from the jury, 
if they see proper to grant it. * * The law not limiting 
this free grant of mercy in the jury, the court should not 
limit it in charging the law thereon.” 

The court below committed error in his instructions to 
the jury, as above set forth, and should have granted a new 
trial on this ground. 

Judgment reversed. 


Rogers vs. THe E. M. Brrosatt Company. 


Before an attachment can issue under sections 3297 and 3297(a) of 
the Code, it is essential that bond and security be required by the 
judge of the superior court, and that such bond be given by the 
petitionér before the grant of the writ. 


December 4, 1883. (Head-note by the court ) 


Attachment. Bonds. Before Judge Lawson. Morgan 
County. At Chambers. April 24, 1883. 


The E. M. Birdsall Co. petitioned for an attachment un- 
der §3297 et seg. of the Code. The attachment issued and 
was levied. The defendant filed an application to dissolve 
it. Onthe hearing, defendant moved to dismiss the at. 
tachment, because no bond had been given. The motion 
was overruled, and this was one ground of exception. 


J. F. Rogers, for plaintiff in error. 
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F. C. Foster; McHenry & McHenry, for defendant. 


Jackson, Chief Justice. 


A motion was made to dismiss the attachment, because 
it was granted on plaintiff’s petition before bond and secu- 
rity was required and given. The motion was denied, and 
defendant in attachment excepted. The construction of 
sections 3297 and 3297(a) settles the point clearly against 
the judgment of the court below. Section 3297 provides 
that, whenever a debtor shall sell or convey, for the pur- 
pose of avoiding the payment of his debts, or shall threaten 
or prepare so to do, his creditors may petition the judge 
of the superior court for an attachment, etc. This was 
the act of 1873, codified in this section. No direct require- 
ment was made for bond and security in that act, and none 
is contained in that section. In 52 Ga., 376, however, 
this court held that “the judge issuing the attachment 
should require a bond, in his discretion, before he grants 
this summary process for the seizure of defendant’s prop- 
erty.” That was the construction put upon the section 
3297 alone, by this court, in 1875, before the act of 1877, 
codified in §3297 (a), was passed. 

That act of 1877 was entitled an act to amend the other 
generally, without any reference to the new ground of 
attachment, which merely adds the act of making a fraud- 
ulent lien to the other acts contained in §3297 as authoriz- 
ing an attachment: and it enacts further, and is so codified 
in §3297 (a), that “in all cases where an attachment is 
sought against the fraudulent debtor, the officer issuing 
the same shall require bond and security of the applicant 
for attachment, as in other cases of attachment. 

In all other cases of attachment, the bond and security 
must be required and given before the harsh writ is issued. 
Code, §§3294, 3266. So thatit must be too clear for argu- 
ment, that the court erred in issuing this attachment, 
though founded on the grounds in §3297, before he required 
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and took the bond with security, which the law declares 
shall be taken. The writ is a harsh process, and the pre- 
requisites must be required strictly. 

Judgment reversed. 


JEFFERS et al. vs. WARE. 


"4 ir Chief Justice, did not preside in this case, on account of providential 
cause. 


A summons calling the defendant into court to answer the plaintiff's 
demand is indispensable to give jurisdiction to a justice court. 
Without it, no case is pending between the parties, and any judg- 
ment rendered in its absence is void, and may be so held in any 
court, when it becomes material to the interest cf the parties to 
consider it; it may be attacked in any court by anybody. 

(a.) A judgment having been rendered against a defendant and the 
security on his bond dissolving a garnishment, without any sum- 
mons on which to base the same, it should have been set aside on 
motion of the security. 


December 4, 1883, 


Justice Courts. Jurisdiction. Judgments. Nullities. 
Before Judge Roney. Richmond Syperior Court. Octo- 
ber Adjourned Term, 1882. 


Reported in the decision. 
F. W. Capers, Jr., by M. Cummrina, for plaintiffs in error. 
W. H. Fremrne, for defendant. 


Hatt, Justice. 


This was an appeal from a justice’s court, tried in the 
superior court of Richmond county, and on that trial, a 
verdict was found for the plaintiff. The defendants moved 
for a new trial on two grounds. 

(1.) Because the court erred in overruling defendants’ 
motion to continue the case, for the reason that the pro- 
ceedings did not disclose that there had been any original 
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suit in the lower court, and in ruling that, inasmuch as it 
appeared from the statements of counsel, that all the record 
in that court is here, that the defendants were present in that 
court, had pleaded the general issue ore tenus, and went to 
trial without objection, they had waived all right to object 
at this stage of the case to the absence of pleadings—the 
defendant upon said trial having obtained judgment in 
his favor, from which plaintiffs appealed. 

(2.) Because the verdict was contrary to evidence, 

Tais motion was made before Judge Tompkins on 22d of 
June, 1882, and on the 26th day of February thereafter 
was overruled by Judge Roney. No bill of exceptions 
was prosecuted thereto. 

There had been a garnishment in the suit, which was dis- 
solved by the defendants’ giving bond, with Newberry as se- 
curity. When the verdict was returned in the superior court, 
judgment was entered both against the defendants and the 
security on the bond dissolving the garnishment. At the 
April term, 1883, of the superior court, the defendants and 
security on the bond dissolving the garnishment moved 
to set aside the judgment rendered against them, upon 
this, among other grounds: that no suit was ever instituted 
against the defendants in the justice’s court from which an 
appeal could be taken, no summons having issued and 
been served upon the defendants, and without this that‘no 
garnishment could issue which a bond could be taken 
to dissolve; in short, that the entire proceeding was a 
nullity. This motion was overruled, and from the judg- 
ment overruling the same a writ of error was prosecuted 
to this court. 

The record here shows that the grounds taken in this 
motion were supported by the facts in the case. A sum- 
mons, calling the defendants into court to answer the plain- 
tiff’s case, was indispensable to give jurisdiction to the 
justice’s court. Without it there was no case pending 
between the parties,—Code, §4139,—and any judgment 
rendered in its absence is void. 54 Ga., 496. A judgment 
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of a court having no jurisdiction of the person and subject- 
matter, or void for any other cause, is a mere nullity, and 
may be so held in any court, when it becomes material to 
the interest of the parties to consider it. Code, §3594. 
The law goes further, and declares that a void judgment 
may be attacked in any court and by anybody. Jd., §3828 

It follows from these provisions of the Code that the 
motion to set aside the judgment in this case should have 
been sustained, and that the superior court erred in disal- 
lowing and overruling it. 

Judgment reversed. 


Berry vs. THe NORTHEASTERN RAILROAD. 


1. A widow may recover for the homicide of her husband; she will 
have a right of action whenever the husband, had he lived, would 
have had such right, and whatever would have been a good de- 
fence to his suit, had he lived, will be equally available against 
one brought by her. 

(a.) If the husband by ordinary care could have avoided the conse- 
quences to himself, even when caused by defendant’s negligence, 
he would not have been entitled to recover. 

(b.) The conduct of the deceased in this case evinced a total want of 
that care which a man of common sense would take of himself, 
and is nothing short of gross negligence. He voluntarily got drunk, 
placed himself in a situation of peril, without the intervention of 
the railroad company, fell over an embankment into one of their 
cuts, and was killed. Under these facts, the railroad was not lia- 
ble, and a non-suit was right. 

.) Railroad companies are required to keep in good order, at their 
expense, the public roads or private ways established by law, where 
crossed by their several roads, and build suitable bridges and 
make proper excavations and embankments, according to the 
spirit of the road laws; but they are not bound to keep in good 
order and maintain or establish bridges, etc., wherever their roads 
happen to cross a path or unfrequented way. Such ways are not 


private ways in the sense or spirit of the road laws. In this case 
the path pursued by the party killed does not appear to have been 


a way established by law, or one to the use of which the deceased 
had any prescriptive title 


September 11, 1883. 
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Railroads. Damages. Negligence. Roads and Bridges. 
Before Judge Estrs. Habersham Superior Court. Feb- 
ruary Term, 1883. 


Reported in the decision. 
CranE & Jones, by J. J. Kimsey, for plaintiff in error. 


C. H. Surron; G. D. Tuomas, by H. McAtrrn, for de- 
fendant. 


Hatt, Justice. 


This was a suit to recover damages for the homicide of 
the plaintiff’s husband, who was killed, while in a state of 
intoxication, by falling into a cut eighteen or twenty feet 
deep, in the night-time, on the defendant’s railway. It 
appears, from the testimony in the case, that the railroad 
severed a way about eight feet wide, and which had been 
used by persons residing in the neighborhood, for twenty 
or thirty years previous to the time in question generally 
as a foot-way, or by persons riding on horseback, and only 
occasionally by those riding in carriages on wheels. After 
the railroad was constructed, it does not seem that any use 
was made of this way at the point near which this injury 
occurred. Ways had been made from this road to grade- 
points at each end of the cut. 

The deceased lived only a half mile from the place; was 
well acquainted with the situation ; had worked upon the 
cut, which was completed only a short time before his 
death; on each side of this cut a dirt embankment from 
three to five feet high had been left by the railroad com- 
pany. From the fresh prints of feet and hands, it 
is probable, if not certain, that the deceased had clam- 
bered over one of these banks of dirt, and fallen from 
it into the cut below. When he left the house of a 
neighbor, a half mile from the spot, to go to his home, he 
was not so drunk that he staggered, but his gait was un- 
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steady ; when he came to this house he was intoxicated, 
and while there he took another drink. He was so much 
under the influence of drink, that this neighbor induced 
him to leave with him the money he had, fearing that he 
might lose it in a creek which he had to cross on his way 
home. At the close of the testimony, the defendant moved 
a non-suit, which motion was sustained, and the case dis- 
missed. 

Was the court right in awarding this non-suit? Was 
there any testimony in the case upon which a verdict for 
the plaintiff could have been found? In our opinion there 
was not, and from this it follows that the judgment of the 
court below was correct. 

The plaintiff, under the Code, §2971, being the widow of 
the deceased, would have had a right of action, whenever 
the husband, had he lived, would have had such right, and 
whatever would have been a good defence to his suit would 
have been equally available to one brought by her. W. 
& A. R. LR. vs. Strong, 52 Ga, 466, 467. If the hus- 
band, by “ ordinary care, could have avoided the conse- 
quences to himself,” even when caused by the defendant’s 
negligence, he would not have been entitled to recover. 
Code, §2972. Theconduct of the deceased evinces a total 
want of that care which a man of common sense would 
take of himself, and is nothing short of gross negligence. 
He voluntarily got drunk, and while in that condition 
placed himselfin a situation of peril. Neither the defend- 
ant nor any of its employés had any agency in making him 
drunk or in conducting him to the precipice; they did 
not contribute to the disaster which befell him, and were in 
no sense liable forthe damage. Zhe Southwestern Rail- 
rowl vs. ITankerson, 61 Ga., 114, and Southwestern Rail- 
road vs. Johnson, 60 Ga., 667, are decisive upon this 
question. 

The company, in constructing this cut, omitted no duty 
that the law imposed uponthem. The road intersected by 
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the railway wasin no legal sense a private way, and the de- 
fendant was not required to provide crossings at the inter- 
section of that road with the railway, orto keep the same in 
order. It does not appear to have been established by the 
court of ordinary, nor does the evidence make it apparent, 
that the deceased had any prescriptive title to its use. 
Code, §§720, 721, 731. Railroad companies are required to 
“keep in good order, at theirexpense, the public roads or 
private ways established pursuant to law, where crossed 
by their several roads, and build suitable bridges, and 
make proper excavations and embankments according to 
the spirit of the road laws.” Code, §706. 

This negatives the idea that they are bound to keep in 
good order and to maintain or establish bridges, etc., when- 
ever their roads happen to cross a path or unfrequented 
way. Such ways are not private ways in the sense or 
spirit of the road laws. Childers vs. Holloway, 69 Ga , 757, 
758; Short et al. vs. Walton et al., 61 Ga., 28. The tes- 
timony failed to show the road here was a private way, 
in the sense of the road laws, or if it was, that the plain- 
tiff’s husband had any right whatever to its use. There 
was nothing in the evidence to found a verdict for the 
plaintiff on, and the non-suit was properly awarded. 

Judgment affirmed.* 


*See Bush vs. Brainard, 1 Cow.,78; Howland va. Vincent, 10 Metc., 371; Plita 
burgh, etc., R. R. vs. Bingham, 39 Ohio, St. 364; Omaha,, etc., R. R. vs. Martin, (Su- 
preme Court of Nebraska), cited 28 Alb., L. J. 257; (Rep.) 


Pryor vs. West, administrator. 


1. A suit was brought on a contract; the proof failed to establish the 
contract sued on, or any other contract on which a recovery could 
be had; neither was there enough either in the pleadings or evi- 
dence to form a basis for a recovery on a quantum merwit or quan- 

tum valebat. 

2. Astotheclaim for supporting and maintaining the child of the dece- 
dent, which accrued during his lifetime, itis barred by the statute 
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of limitations. So far as the claim was for services, support, etc., 
since his death, his estate was not liable therefor, but it was a 
charge against that part of the estate which would be coming to 
the child; his guardian, not the administrator, was the proper 
party against whom to make such demands. 


October, 2, 1883. 


Actions. Contracts. New Trial. Before Judge Fort. 
Sumter Superior Court. April Term, 1883. 


Reported in the decision. 
J. W. Brapy; Guerry & Sons, for plaintiff in error. 
B. P. Hots, for defendant. 

Hatt, Justice. 


This was an action to recover from the defen ant, as 
administrator of James P. West, deceased, the value of 
services rendered by the plaintiff for nursing, rearing, 
boarding, clothing and educating intestate’s infant child, 
James P. West. This child was taken charge of by the 
plaintiff's family, when between two and three years old, 
and remained with them thirteen and a half years. One 
hundred dollars per annum was charged for these services 
and supplies forthe first three years he was with them; 
after that, seventy-five dollars per annum was charged for 
the remaining years he was with them, These services, 
etc., were rendered in pursuance of an alleged contract 
with defendant's intestate to take said child and rear, 
maintain, clothe, nurse and educate him, “until he should 
arrive at an age of responsibility,” for which intestate 
promised to pay plaintiff. The intestate died in 1874, when 
this child was about seven years old. He was a man of 
means; indeed, it is alleged in plaintiff's declaration that 
his estate was worth $26,000. The suit was commenced 
on the 6th day of September, 1881, seven years after the 
death of the intestate. The defence set up was the general 
issue and the statute of limitations. 
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The only witness offered for that purpose failed to es- 
tablish the contract sued on, or any other contract upon 
which a suit could be maintained. The testimony of this 
witness went no further than this: “that the intestate gave 
the child to plaintiffs wife and himself to raise; he said 
he expected to pay for it ; did not say what amount he 
expected to pay ; the understanding, as gathered from his 
conversation with witness, was, that he was to pay plain- 
tiff’'s wife for raising the child; he said he was willing to 
give her his house and lot in Americus.” 

There was no bill of particulars attached to the declara- 
tion, and not a single item of the supplies furnished, or tho 
value thereof, was given. Most of these services were ren 
dered and supplies furnished since the death of plaintiff's 
intestate. The defendant’s liability to pay this demand 
was placed upon the fact that he acquiesced in the child’s 
remaining with plaintiff’s family and being supported by 
them, a‘ter the death of its father. Nothing is said about 
any knowledge he had of the terms or conditions upon 
which the child was placed or remained there. During all 
the years of his administration, no demand, nor even a re- 
quest, was made for compensation. When the plaintiff 
closed his case, a motion was made to non-suit it, and this 
motion was sustained by the court, and the case dismissed. 

This judgment is manifestly correct, for two reasons: 

1st. Because there was no evidence upon which a recov- 
ery by the plaintiff could have been sustained. There 
was certainly no proof to establish the contract sued on, 
and there was just as little foundation for a guantum meruit 
or quantum valebat recovery. 

2d. If plaintiff ever had ary cause of action, it was 
barred by the statute of limitations. As to the alleged 
indebtedness that accrued in the life of defendant’s intes- 
tate, that was certainly barred. 

As to what was claimed for services, support, etc., subse- 
quently rendered and furnished, the defendant’s estate was 
not liable ; the portion coming to the child was chargeable 
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with it, and his guardian, and not the administrator of the 
deceased, was the party to look to for payment. If the 
administrator had settled this demand, that would not. have 
relieved him from liability to account to the guardian for 
the amount. 

Judgment affirmed 


DANIEL, administratrix, vs. Burts, administratrix. 


1. Inan action brought by a client to recover from his deceased attor- 
ney’s estate money had and received by such attorney for his ben- 
fit, a defendant in the execution which the attorney had held for 
collection would not have been competent at common law to 
testify that he paid the money to the deceased attorney. 

2. For the client to release such witness from further liability on the 
fi. fa. would not render him competent; the lien of the attorney 
for fees would still remain. 

. The witness was not rendered competent by the evidence act of 
1866 (Code, section 3854) ; the other party was dead, and the wit- 
ness was not competent. 


October 9, 1883, 


Witness. Evidence. Before Judge Witiis. Muscogee 
Superior Court. May Term, 1883. 


Mrs. Daniel, administratrix of J. M. Daniel, deceased, 
sued Mrs. Burts, administratrix of D. M. Burts, deceased, 
to recover money had and received by Burts, deceased, as 
an attorney at law, forthe use of Daniel, deceased. Plain- 
tiff showed that Burts had acted as attorney for Daniel in 
a suit on a note against a Mrs. Walker and her children, 
one of whom was named Woolfolk Walker, and that a ver- 
dict and judgment had been recovered against these de- 
fendants. Plaintiff then offered to prove by Woolfolk 
Walker that he had paid the amount of the execution to 
Burts. On objection, this was rejected. Plaintiff then 
offered to release Walker from any further liability for 
principal and interest. The court held that the witness 
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would still be incompetent, and, on motion, granted a 
non-suit. Plaintiff excepted. 


B. F. Harrewz, by J. M. McNett, for plaintiff in error. 
Prasopy & Brannon, for defendant. 


BLANDFoRD, Justice. 


On the trial of this case, one Woolfolk Walker was 
offered as a witness by plaintiff in error to prove that he, 
the witness, had paid a certain amount of money, due ona 
judgment and execution in favor of plaintiff’s intestate 
against himself, to D. H. Burts, defendant’s intestate, in 
his lifetime, he being the attorney at law for said intestate 
of the plaintiff. He was objected to, upon the ground that 
Burts was dead. The court sustained the objection, and 
thereupon plaintiff offered to discharge and release Walker 
from all liability to heron the judgment. The court held 
that this would not make the witness competent. To this 
ruling the plaintiff excepted, and error is assigned thereon. 
It isclear that Walker, the witness offered, was incompetent 
to testify in this case at the common law, because he, be- 
ing liable on the judgment, was interested in placing 
the liability on Burts, the attorney, thus relieving himself, 
and the release offered him did not discharge his liability 
on the judgment to Burts, the attorney, represented by 
his administratrix, who held a lien on the judgment for the 
fees of herintestate. Soif he wasacompetent witness at 
all, it must be under the new evidence act of 1863, pp. 138, 
139, Code, §3854, which provides, “ No person offered as 
a witness shall be excluded by reason of incapacity for 
crime or interest, or from being a party, from giving evi- 
dence, * * * * but every person so offered shall be 
competent and compellable to give evidence, * * * * 
except as follows: 

‘Where one of the original parties to the contract or 
cause of action in issue or‘on trial is dead, or is shown to 
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be insane, or where an executor or administrator is a party 
in any suit on a contract of his testator or intestate, the 
other party shall not be admitted to testify in his own 
favor.” 

It is shown that Burts, the attorney, to whom it is sug- 
gested that Walker paid this money, is dead. The cause 
of action is the receiving the money by Burts from Walker, 
whereby he became liable to the plaintiff for so much 
money had and received for her use, Walker still being 
interested. While he might have been admitted as a witness 
under this act, yet he falls within the exception to the act 
whereby he is still rendered incompetent, as the other 
party to the cause of action is dead. So as to his compe- 
tency he remains, notwithstanding this act, where he stood 
before its passage, and as we have seen, he is incompetent 
as a witness at the common law, and as the law stood be- 
fore the act ; and not being restored by the act by reason of 
the exception thereto already stated, it follows that the 
judgment of the court below refusing to allow the witness 
to testify, under the facts of this case, was right, and the 
judgment is affirmed. 


J.C. & J. D. Lanter vs. ApAmMs, ToHornE & Company. 


Where a bill to enjoin the levy of a mortgage fi. fa. on certain goods 
alleged that the goods covered by the mortgage had been de- 
stroyed by fire, and that the stock against which the fi. fa. was 
proceeding was not covered by the mortgage, and the affidavits 
submitted showed that the present stock was not entirely covered 
by the mortgage, if any part thereof was so covered, the chancel- 
lor should have granted an injunction until the final hearing. 


November 20, 1883, 


Injunction. Before Judge Farin. Bartow County. At 
Chambers. July 23, 1883. 


Reported in the decision. 


v 72-11 
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Akin & Akt, for plaintiffs in error. 





A. M. Foutz; O. D. McCurcuen, for defendants. 


BLANDFORD, Justice. 


The bill in this case sought to restrain and enjoin de. 
fendants from levying a certain mortgage fi. fa. upon cer- 
tain goods in the plaintiffs’ possession, because it was 
alleged that the stock of goods covered by befendants’ 
mortgage had been destroyed by fire, and that the goods 
which defendants were seeking to have levied on were not 
embraced in the mortgage. The chancellor refused the 
injunction, and complainants excepted, and now seek a re- 
versal of that decree. 

From the affidavits submitted by the parties to this case 
at the hearing for injunction, the allegations in plaintiffs’ 
bill are well sustained, and it is not here contended that 
there were more than five hundred dollars’ worth of the 
goods covered by the mortgage saved from the burning 
by the defendants in error. And, on the other hand, it is 
contended by plaintiffs that these goods which were saved 
were not mortgaged to defendants, but were goods 
stored in a certain warehouse, and not the store-house of 
plaintiffs, and that none of the goods in the warehouse 
were mortgaged, but only the goods in the store-house, and 
the evidence submitted by plaintiffs seems to look this 
way; at all events, the same is so strong as to have re- 
quired the chancellor to have granted the injunction 
prayed for in this case. It is not insisted upon the part of 
defendants in error before us but that equity has jurisdic- 
tion in this ease. No harm can be done by the grant of 
an injunction in this case, and at the final hearing of the 
cause, a jury can pass upon all issues of facts, after hearing 
the evidence adduced by the parties. 

Judgment reversed. 
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Fioyp, executrix, vs. Cox. 


4 motion was made for a new trial, and a brief of the oral testi- 
‘mony was approved by the presiding judge on September 29, 1882. 
A written agreement was made, September 30, to the effect that a 
copy of th: written evidence, on being submitted to and azreed 
upon by the plaintiff's counsel during the next eight days, should 
be attached to the brief. The certificate of the clerk states that 
the foregoing account (the subject-matter of this motion to dis- 
miss) was attached and filed October 6, 1882. The bjll of excep- 
tions, which was signed October 17th, stated that the defendant. 
offered in evidence the books on which the plaintiff had charged 
the defendant, copies of which are annexed to a brief of the oral 
and copies of the written evidence, as agreed on and approved by 
the court, and forms a part of this record: 


Held, that the accounts attached to the brief were sufficiently identi- 


2. 


fied, and the motion to dismiss the writ of error is overruled. 
Where a running account continued through several consecutive: 
years, being added up at the end of each year, the credits sub- 
tracted, and the balance carried forward to the next year, and, 
after the account had thus continued for several years, the aggre- 
gate balance was more than one hundred dollars, the creditor could 
not divide it into two parts, and thus. bring each within the juris- 
diction of a justice’s court. Although the creditor might have 
sued at the end of each year, if the balance at the end of the year 
was charged up on the next year’s account, and this was continued 
through several years without a settlement, the whole became but. 
one account and but one indebtedness. ‘ 

October 23, 1883. 


Practice in Supreme Court. Debtor and Creditor 


Justice Cour‘s. Jurisdiction. Before Judge Stewart. 
Newton Superior Court. September Term, 1882. 


Reported in the decision. 
Sms & Simms, for plaintiff in error. 


Crarx & Pacs, by Harrison & Perepres, for defendant. 


BLANDFORD, Justice. 


1. The defendant moved to dismiss the writ of error in 


this case upon the ground that a copy of a certain account,. 
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which was contained in a certain book of accounts offered 
in evidence by plaintiff in error, which was attached to 
the brief of evidence filed on the motion for new trial, was 
not approved by the court as part of the written evidence 
in said case. It appears that a brief of the oral evidence 
was approved by the presiding judge September 29, 18°2. 
An agreement in writing between the parties in this case, 
by their counsel, to the effect that a copy of the written 
evidencé, on being submitted to, and agreed to by plain- 
tiff’s counsel during the next eight days, should be attached 
to the brief, was signed September 30, 1882. The cer- 
tificate of the clerk of the court was that the foregoinz 
account was attached hereto, and filed October 6, 1582, 
‘The bill of exceptions, which was signed and certified by 
the presiding judge on the 17th day of October, 1882, 
states that the defendant offered in evidence the book. 
on which the plaintiff had charged the defendant, a copy 
-of which is annexed to a brief of the oral and copies of the 
‘written evidence, as agreed on and approved by the court, 
-and forms a part of the record in this case. 

The bill of exceptions is a part of the record, and this 
bill of exceptions states that the written evidence attached 
to the brief of the oral evidence, the same being acopy of 
the book of accounts of the plaintiff, Cox, which was offered 
and read in evidence by defendant, Floyd, “ forms a part 
of the record in this case.” Thus it is that the presiding 
judge affirms and certifies that this copy of the written 
evidence, attached to the brief of the oral evidence, con- 
‘stitutes a part of the record in the case. It thereby imports 
vority, and is identified and verified by the presiding judge. 
It thereby becomes a part of the brief of the evidence, and 
a part of the record in this case ; so that the motion to dis- 
miss is not well taken, and the same is overruled. 

2. The question in this case is, where one person is in 
debted to another upon an account which runs through 
several consecutive years, and which, in the aggregate, 
amounts to over one hundred dollars, can be sued by that 


























SEPTEMBER TERM, 15883. 149 


Floyd. executrix, vs, Cox. 


other party in a justice’s court, by allowing the account to 
be divided, so as to make two suits, each under one hun- 
dred dollars, but the two sums sued for aggregating the 
full amount of the account. The account in this case 
in the whole amounted to the sum of one hundred and 
thirty-two dollars The same commenced in the year 
1874, and ran regularly on from year to year to Novem- 
ber, 1881, each year being added up and credits subtracted, 
and the balance due being carried over to the next suc- 
eeding year, and thus a final balance was left of the sum 
stated. Two actions were brought in a justice’s court against 
plaintiff in error by defendant in error, at the same time, one 
for the sum of ninety-five dollars and twenty-five cents, and 
one for the sum of forty dollars and seventy-five cents, and 
copies of accounts attached to the summons in these cases 
show that these two actions embraced the whole account 
due by plaintiff in error to the defendant in error. The 
defendant to these actions pleaded to the jurisdiction of the 
justice’s court, in that these two actions were each founded 
on parts of the same account, which account was more than 
one hundred dollars; the justice dismissed the plea, and 
gave judgment for plaintiff, Cox; Floyd appealed to the 
superior court, and upon the trial of the case, the jury ren- 
dered a verdict against the defendant. The defendant . 
moved for a new trial, which was overruled by the court, 
and he excepted, and complains that this refusal was error. 

One ground of error complained of was, that the court 
charged the jury, that if the account was to become due at 
the end of each year, then the justice’s court had jurisdic- 
tion, provided the account for that year did not exceed 
one hundred dollars. 

In this charge the court mistook the law. This was a 
running account from year to vear; there had been no 
settlement between these parties, and, although the plain- 
tiff might have brought his action against the defendant 
upon the account at the end of each year, yet, if the bal- 
ance at the end of each year was charged up on the next 
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year’s aecount, this was then, at the end of several years, but 
one account and but one indebtedness, so that the plaintiff 
could not divide up this indebtedness so as to give a just- 
ice’s court jurisdiction. By the act of 1842 ( Cobd’s Digest, 
653 ; Code, §4133 ), justice courts had jurisdiction conferred 
on them, where a debt had been divided up and several 
promissory notes were given for the same, within the juris- 
diction of that court. It had been held by some of the 
judges of the superior courts, before the passage of this 
act, that, where one owed another a debt which exceeded 
the jurisdiction of a justice’s court, a defendant, by dividing 
the debt and giving several promissory notes, each within 
the jurisdiction of a justice’s court, would not thereby con- 
fer jurisdiction on such court. See Welborn, Judge, Ga. 
Decisions. Viewing the whole account of the plaintiff 
as one entire debt, it follows that the charge of the court 
complained of was error.* Judgment reversed upon the 
ground that the court erred in refusing the new trial. 
Judgment reversed. 


McCook et al. vs. Ponp, administrator. 


A bill was filed against an administrator, making, in brief, the fol- 
lowing case: Complainants are the heirs of defendant’s intestate ; 
the estate is ripe for distribution ; there are no debts; the real es- 
tate can be readily divided in kind ; and there is no need for a sale 
of it; an order of the court of ordinary has been granted, authoriz- 
ing « sale of the realty; a motion was made to revoke this order, 
and on the refusal to revoke it, an appeal was taken to the supe- 
rior court. The object of the bill was for an account and settle- 
ment, and a distribution of the estate; there was a prayer for an 
injunction, to restrain the administrator from selling the realty. 
On the hearing, complainants introduced affidavits to show that 
the appeal from the court of ordinary was withdrawn, on agree- 
ieat of the administrator, that he would only sell one lot. This 
was denied by defendant: 

H.id, that the injunction should have been granted. The object of 
this bill was not tointerfere with the due course of administration, 
but to wind up and distribute this estate, which is now ready 


*Compare Flournoy & Epping vs. Wooten, ex'r, 71 Ga., 168. 
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; for that purpose; and this may be done as well by a division in 

‘ kind, as by a sale and distribution of the money. 

(a.) The estate in this case is ready for distribution and final settle- 
ment, and in this it differs from the cases in 68 Ga., 735; 47 Ga., 
195. 

(b.) As real estate descends to the heirs in this state, it would seem 
to be the policy of the courts to favor the heirs by a division of the 
lands in kind, and they will not be sold, unless it be necessary to 
pay debts or to have a distribution. 


October 16, 1883. 





Administrators and Executors. Courts. Equity. In- 
junction. Before Judge Witu1s. Muscogee County. At 
‘- Chambers. June 5, 1883. 









Reported in the decision. 


Tuornton & Hazcetr; J. M. Leonarp, for plaintiffs in 
error. 


McNett & Levy, for defendant. 


‘BLANDFORD, Justice. 

















The plaintiffs in error, as the heirs-at-law of M. M. Mc- 
Cook, filed their bill against defendant in error, as the — 
administrator de bonis non of M. M. McCook, for an ac- ae 
count and settlement and distribution of said estate ; also, a 
prayed an injunction against the defendant from selling a 
the real estate of said deceased; and it appeared that an a 
order or the court of ordinary had been granted, authoriz- ae 
ing the sale of the real estate of said deceased ; and that e 
there were no debts to be paid; and that a motion had ; 
been made to revoke said order, by plaintiffs, before the ee 
court of ordinary, and an appeal taken to the superior court, 
upon the judgment of the ordinary refusing to revoke said 
order of sale. This appears by the bill and answer. Upon 
the motion for injunction before the chancellor, many affi- | 
davits were read. The affidavit of the complainant in the a 
bill, of Mattie Moore, and of James M. Leonard, showed that, “ 
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pending the case on appeal to revoke the order of sale, 
the defendant agreed that if complainant would withdraw 
the same, the defendant would only sell one lot in the city 
of Columbus belonging to said estate; that the appeal was 
then withdrawn. Pond, defendant, in his answer denies 
this, and the only affidavit submitted by him is that of J. 
M. McNeill, which is merely negative, and does not deny 
this agreement, but says that he, as attorney for Pond, . 
never heard of it when the appeal was dismissed or with- 
drawn. The affidavits submitted fully show that there is 
no necessity for a sale of this property for distribution, 
but the same can be easily partitioned in kind. The court 
refused the injunction. 

The bill filed in this case is not alone for injunction, but 
for account, relief and distribution. In this respect it 
differs from cases where this court has held that equity 
will not interfere with the due course of administration. 
The bill, answer and proofs in this case show that the 
estate in the hands of the defendant is ready for distribu- 
tion and final .settlement ; and in this respect it differs 
from the cases of Bailey vs. Ross, 68 Ga., 735; 47 Ga., 
195. 

Under the facts of this case, the court of ordinary should 
have refused to grant this order of sale. Code, §$2246, 
2483, provide that, upon the death of any person, the real 
estate descends to the heir, except it be necessary to pay 
debts or for distribution, neither of which in this case is 
it shown is necessary. There are no debts to be paid, and 
it can be divided in kind, as is fully shown. But it is in- 
sisted that the question as to the necessity for the sale of 
this property is shown by the order of the ordinary author- 
izing the sale, and that this order is conclusive upon the 
plaintiffs. An appeal was taken to the superior court ; and 
the plaintiff, Mrs. McCook, shows by her affidavit and 
that of Moon and Leonard, against the answer of de- 
fendant alone, that if the appeal was withdrawn, 
that defendant would only sell one lot in the city 
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of Columbus under this order, and that the same 
was withdrawn under this understanding or agreement. 
We cannot doubt, if the case had been prosecuted on the 
appeal, but that the superior court would have revoked 
this order, under the facets of this case. The affidavits pre- 
sented by the plaintiffs overcome defendant’s answer on 
this point, and even had the case been equally balanced 
by the evidence, the safer course would have been for the 
~ chancellor to have granted the injunction, especially where 
a question of law was involved, and we are clear that, 
under the facts of this case, the injunction should have 
becn granted. It is not proposed by this bill to interfere 
with the due course of administration, but to wind it up 
and distribute this estate, which is now ready for that pur- 
pose; and this may be done as well by a division of the 
land as by sale and distribution of the money. See Code, 
§2584 to §2588. 

Courts of equity have concurrent jurisdiction with 
courts of ordinary as to the administration of estates, and 
when, as in this case, an estate is ready for distribution, 
and the ordinary fails to take the proper steps to bring 
this about, a court of equity, upon a bill filed for account 
and distribution, will entertain jurisdiction for that pur- 
pose; and then the jurisdiction of the ordinary ceases, 
pending the bill, and equity may do whatever the ordinary 
could have done, if the bill had not been filed; and as the 
ordinary could have distributed the property of this estate 
in kind, a court of equity may do so likewise, and to that 
end it may grant an injunction to restrain an administra- 
tor from selling the property of the estate, under an order 
granted by the ordinary, if it be necessary to have a divis- 
ion of the property of the estate in kind, as it has full and 
complete jurisdiction of the whole matter. It would seem 
that, as the real estate descends to the heirs in this state, it 
would be the policy of the courts to favor the heirs by a 
division of the lands of their ancestor in kind, rather than 
to have a sale of them. They should not be sold except 










































154 SUPREME COURT OF GEORGIA. 





Prentice vs. Elliott. 


to pay debts and have distribution. If no debts to be paid, 
and distribution in kind can be made, this policy should be 
carried out by the courts. Zucker vs. Parks et al., 
70 Ga., 414. So, as to this case, this bill is filed, not 
to interfere with the administration by the ordinary; but 
as the ordinary has failed to bring about a settlement and 
distribution of this estate, the object of the bill is to bring 
about this result; and having acquired jurisdiction, the court 
will complete it. The injunction should have been granted, 
and the decree refusing the same is reversed. 
Judgment reversed. 


PRENTICE vs. ELLIOTT. 


. After the dissolution of a partnership, the statute or ..mitations 

does not begin to run in favor of one partner against another until 
the partnership affairs, as to debtors and creditors of the firm, have 
been wound up and settled, or, at least, a sufficient time has 
elapsed since the dissolution to raise the presumption that such 
was the fact. Each partner is the agent and trustee of the firm 
and of the other partner, as to the collection of its assets and the 
payment of its debts. Nor, while there are outstanding assets and 
liabilities, will a partner be barred as against his copartner, on the 
principle of stale demands. 
A partnership may be liable for interest to one partner who makes 
advances for or to the firm, when there is a special contract to that 
effect, or where it may be implied from the circumstances that the 
firm was to pay interest for such advances; otherwise, the partner 
will not be entitled to interest for such advances or payments, but 
the liability of the firm will be by account. 

(a.) A claim by a partner for advances made for the firm is not an 
account stated, nor an account which by custom bears interest 
from the end of the year. The amount due cannot be ascertained 
until an accounting is had between.the partners. ‘ 

(b.) The judgment is reversed, unless interest to the time of the trial 
be written off from the verdict. 


November 13, 1883. 


Partners. Statute of Limitations. Interest and Usury. 
Before Judge Browy. Floyd Superior Court. March 
Term, 1882, 
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Reported in the decision. 


Usxprerwoop & RowE tL, for plaintiff in error. 
Forsytu & Hosxtnson; D. S. Printvp, for defendant. 


LLANDFORD, Justice 


Elliott and Prentice entered into partnership in Septem- 
ber,1871, for the purpose of buying and selling cotton, under 
the name of J. M. Elliott, which continued until September, 
1872, when the same was dissolved by Prentice withdraw- 
ing from the firm. During the existence of the partnership, 
Prentice made advances to the firm, and also Elliott; they 
had dealings with a firm in New York; and in 1876, within 
four years from the dissolution, the New York firm, Inman, 
Swann & Co., assigned their claim, which was an account, to 
John Inman, one of the firm of Inman, Swann & Co., who 
commenced action in the superior court of Floyd county, 
and this case was subsequently transferred to the circuit 
court of the United States for the northern district of Geor- 
gia, against Elliott alone, Prentice being a dormant partner 
and unknown. The case was defended, Elliott claiming that 
Inman, Swann & Co. were indebted to him because of cer- 
tain cotton which had been shipped to them; and that if the 
same had been sold, there would have been no indebtedness 
on his part, but that Inman, Swann & Co. would have been 
greatly indebted to him. These transactions took place 
during the existence of the partnership between Elliott 
and Prentice. The case between Inman and Elliott term- 
inated in 1876, by a judgment in favor of Elliott. In Jan- 
uary, 1878, Elliott filed this bill against Prentice for an 
account and settlement of the partnership affairs of the 
firm of J. M. Elliott. To this bill defendant interposed 
the plea of the statute of limitations. The court held that, 
under the facts, the plaintiff was not barred; a verdict was 
rendered by the jury in favor of the plaintiff for a certain 
sum as principal, and interest on the same from the filing 
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of the bill. The verdict of the jury was for several hun- 
dred dollars less than the amount of the account claimed 
by Elliott. A motion for new trial was made by Prentice, 
upon the ground that the court erred in his rulings as to 
the statute of limitations, and because of the finding of the 
jury as to interest. The court below overruled the motion 
for new trial. Prentice excepted, and prosecutes this writ 
of error to reverse the judgment of the court below in over- 
ruling the motion for new trial. 

After the dissolution of a partnership, the statute of 
limitations would not begin to run in favor of one partner 
and against another until the partnership affairs, as to 
debtors and creditors of the partnership, had been wound 
up and settled, or, at least, a sufficient time had elapsed 
since the dissolution to raise the presumption that such was 
the fact. Each partner is the agent of the firm and of the 
other partner, as to ‘the collection of its assets and the 
payment of its debts; they are trustees for the firm 
and of each other for such purposes. In this case, 
Inman, Swann & Co. claimed a large amount was due 
them from J. M. Elliott, arising out of transactions which 
occurred during the partnership of Prentice and Elliott. 
J. M. Elliott claimed a large amount due from Inman, 
Swann & Co. on account of the same transactions. The 
matter stood thus when the firm of J. M. Elliott was dis- 
solved; suits were instituted by Inman and cross actions by 
Elliott in relation to the same, and these actions continued 
until the year 1876 ; within two years from the termination 
of this litigation this bill was filed. The same was not 
barred, and there was no error in the court below thus 
ruling. In thecase of Hammond vs. Hammond, 20 Ga., 556, 
it was ruled that the statute of limitations does not com- 
mence to run in favor of one partner against another, even 
after the dissolution of a partnership, as long as there are 
debts due from the partnership to be paid, or due to it to 
be collected. Nor, as long as these things are so, is a partner 
barred as against his co-partner by the principle of stale 
demands. This decision is in point, and rules this case. 
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Was the verdict wrong as to finding interest in favor of 
complainant from the time of the filing of the bill? The 
pertnership may be liable for interest to one partner who 
makes advances for or to the firm, where there is a special 
contract to that effect, or where it may be implied from 
the facts and circumstances that the firm was to pay in- 
terest for such advances, otherwise the partner will not be 
entitled to interest for such advances or payments, but the 
liability of the firm will be by account. In this case there 
was no express or implied contract to pay interest on the 
money which might be paid to the firm by either partner 
or paid on account of the firm ; such payment, therefore, by 
the partner who made the same, constituted a claim 
against the partnership by account. Until the act of 1858, 
no account in this state, except stated accounts, bore inter- 
est, and the claim of the complainant in this bill was not a 
stated account. By the acts of 1858 and 1873, Code, §2057, 
it is provided, “that all accounts of merchants, trades- 
men and mechanics (and all others), which by custom be- 
come due at the end of the year, bear interest from that 
time upon the amount actually due, whenever ascer- 
tained.” That the claim of plaintiff was not due at the end 
of the year is quite manifest; that it was not due until the 
partnership affairs had been wound up is equally certain , 
and that no interest could be allowed on the same, until 
it was ascertained ; it was not a stated account, and it was 
not an account which fell due at the end of the year; 
hence no interest was due thereon until the amount had 
been ascertained. The parties had not ascertained the 
amount due plaintiff, and this bill was filed for that pur- 
pose, and the amount, due plaintiff was never ascertained 
until the finding of the jury in this case. Their finding 
was less than the amount claimed by plaintiff; it then be- 
came ascertained and fixed, and from that time interest 
lecame an incident of the debt, not before. So that the 
finding hy the jury of interest before that time was wron7, 
and a new trial should have been granted by the court be- 
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low on this ground, unless the plaintiff would write off 
from the verdict the interest up to the time of the trial of 
the case. The cases of Southwestern Railroad Company 
vs. The State and State vs. Southwestern Railroad Com- 
pany, on the subject of interest, are on this line, and seem 
to affirm the present ruling. 70 (a., 11. 

The judgment of the court below is reversed with in- 
structions to the court below to grant a new trial in this 
case, unless the plaintiff shall write off the interest found 
by the jury before trial. 

Judgment reversed on terms. 


INGRAHAM ws. BARBER. 


Although an agent, employed to sell property, and with whom the 
notes for purchase money were left for collection, may have vio- 
Jated his duty in failing to secure or collect the same, and in re- 
scinding the trade without authority, yet if he subsequently sold 
the same property to another, and received land in part payment 
therefor, and a note for the balance, and if the principal received 
the land and note, and brought suit on the latter for the balance 
of the purchase money, she thereby ratified the action of her agent, 
and could not thereafter bring suit against him on account of his 
conduct in connection with the original transaction. 


November 13, 1883. 


Principal and Agent. Ratification. Negligence. Be- 
fore Judge BranuaM. Polk Superior Court. February 
Adjourned Term, 1883. 


Reported in the decision. 


J. A. Buance; E. N. Broyuss, by brief, for plaintiff in 
error. 


Ivy F. Tuompson ; Dasyty & Foucue, for defendant. 
BLANDFoRD, Justice. 


The question in this case is, whether the defendant is 
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liable to the plaintiff on account of having failed to do his 
duty as her agent, under the facts in this case. 

The testimony shows that she employed defendant to 
sé]] a certain saw-mill for her; that he did so, taking cer- 
tain promissory notes for the purchase money. The per- 
son to whom he sold the mill was solvent at the time. The 
notes were left with defendant to coiect; ne tailed to col- 
lect the same; he failed to secure the same, which the 
purchaser of the mill was willing to do. After the pur- 
chaser became insolvent, defendant, without authority from 
plaintiff, rescinded the sale, took the mill back, together 
with a certain engine and a certain promissory note on an- 
other party, and returned the notes for the purchase money 
to the purchaser. Defendant subsequently sold the mill 
to uther persons, who failed to comply with the purchase, 
and he took the mill back again. He finally sold the same 
to one Morgan, and turned over the contract of Morgan 
for the purchase price, together with 80 acres of land, and 
a note on Devens for seventy-five dollars, which plaintiff 
received, and commenced suit against Morgan on this con- 
tract. Afterwards brought suit against defendant for vio- 
lation of the original contract, and carelessness in defend- 
ant, and his failure to secure the original purchase money 
for the mill. 

The plaintiff, by having received part of the purchase 
money from Morgan, and instituting suit against him on 
his contract, must be considered as having ratified the acts 
of the defendant as her agent, and cannot now be heard to 
complain of the same. Whatever her rights might have 
been originally, she cannot ratify what he did, by accepting 
the same, and then complain of the conduct of the agent. 
Judgment affirmed. 
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THOMASON, assignee, vs. WADE et al. 


It is the payment of the money by asurety or indorser which gives him 
the right to control the execution and reimburse himself from his 
principal. Thecntry upon the fi. fa. giveshim the right to control 
the fi. fa. over any objections of the original plaintiff; but where 
the latter permits him to have the execution levied on the prop- 
erty of the maker or principal defendant for his own benefit, a 
claimant of property so levied on can make no objection. 

(a.) It having been discovered that there was no entry on the fi. fa. 
showing its payment by the indorser, pending a claim case arising 
under a levy made for the benefit of such indorser, the attorney for 
the plaintiff in fi. fa. could then make the entry. Nor was this an 
amendment of the writ or levy which would work a dismissal of 
the latter. 


February 2, 1284. 


Principal and Surety. Indorsers. Executions. Claims. 
Debtor and Creditor. Before Judge Hammonp. Fulton 
Superior Court. April Term, 1883. 


Reported in the decision. 
Cottier & Cou.rer, for plaintiff in error. 
N. J. Hammonp, by B. F. Axngort, for defendant. 


BLANDFORD, Justice. 


In 1860, Lewis Wright obtained a judgment in Fulton 
superior court against Benjamin P. Davis and Daniel 
Crews, as makers, and John Thomason, as indorser; a writ 
of execution issued upon this judgment, and the same was 
levied, for the use of Thomason, the indorser, upon certain 
lands as the property of the’ makers, the defendants, to 
which property, so levied on, Davis Wade interposed his 
claim. On the trial of the claim case, claimant moved to 
dismiss said levy, upon the ground that it did not appear 
that Thomason, the indorser, had paid the same, and there 
was noentry on the execution to that effect. Plaintiff 
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proved that Thomason, the indorser, had paid the princi- 
pal, interest and costs due on said execution to Ezzard & 
Collier, the plaintiff's attorneys, in 1863, and thereupon 
Mr. Collier, one of the firm of Ezzard & Collier, then and 
there entered a receipt on said execution for the principal, 
interest and costs as received from Thomason in 1863. 
The court then sustained said motion, and dismissed said 
levy, and of this ruling Thomason complains, and this is 
the error assigned. 

The Code, §2171. provides that indorsers who pay off a 
judgment shall have control of ‘the same as securities are 
allowed by §2167 of the Code, and by this latter section 
a security who pays off a judgment, by entering such pay- 
ment on the execution by the plaintiff’s attorney, or other 
collecting officer, may control the same to the same extent 
and shall be subrogated to all the rights of the plaintiff in 
execution. 

It is the payment of the money by the surety or indorser 
that gives the right to control the execution. The entry upon 
the fi. fa., as provided for, gives the right to the surety or 
indorser to control the fi. fa., over any objections of the 
original plaintiff; but where the original plaintiff permits 
a surety or indorser to have the execution levied on the 
property of the makers or principal defendants for the 
benefit of an indorser, defendant, the claimant to such 
property levied on, can make no objection on this account; 
it is no business of his who controls the ji. fa., and the pay- 
ment by the security or indorser does not extinguish the 
judgment as to the principal defendants, and the question 
as to who shall control the 7. fa. is between the plaintiff 
and the indorser or security ; it is a matter with which the 
claimant has nothing to do. Butin this case, when the entry 
was made on the execution by the attorney for the plain- 
tiff in execution, the statute was literally complied with ; 
it was no amendment of the writ or levy, and the court 
erred in dismissing the levy. 

Judgment reversed. 

Vv 72-12 
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Exam, executrix, vs. Exam et ai. 


1. Creditors of an estate by account have no right to enjoin the exec- 
utrix from selling the real estate in the due course of administra- 
tion, because she is insolvent, and twelve months have not elapsed 
since the grant of letters of administration, and because they fear 
that if she receives the proceeds they will lose their claims, no 
waste or mismanagement, or attempt thereat, being alleged. 

(a.) The insolvency of the executrix furnishes no ground for equitable 
relief. Her condition as to solvency or insolvency is the same 
now as when she was appointed and qualified. 

. A bare fear on the part of complainants that, if the defendant 
should sell and receive the proceeds, they would be unable to real- 
ize anything upon their claims against the estate which she rep- 
resents, is not sufficient. It should be clearly shown upon what 
ground such fear rests. 

. The fact that complainants cannot bring suit until twelve months 
have elapsed from the grant of letters testamentary, is no fault of 
the defendant, but is a condition imposed by the law on all persons. 

. The fact that the defendant denies the justice and truth of com- 
plainants’ demands against the estate, instead of being favorable 
to the equity of the bill, constitutes an objection thereto which it 
is incumbent on the complainants to overcome by proof. 

October 2, 1883. 


Equity. Administrators and Executors. Waste. Debtor 
and Creditor. Before Judge Fort. Sumter County. At 
Chambers. August 4, 1883. 


Reported in the decision. 


Hawkins & Hawekrys, for plaintiff in error. 


B. B. Hinton; J. A. Anstey, for defendants. 


BLANDFORD, Justice. 


The defendants in error preferred their bill in equity 
against the plaintiff in error, in which they alleged that 
she was the executrix of the will of Hodijah Elam, de- 
ceased ; that they were creditors by accounts due them by 
the deceased testator; and that the estate of Hodijah was 
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insolvent, and that the executrix was likewise insolvent; 
that she had, since the death of the testator, shipped off a 
box of goods of the deceased; that she had proved the 
will of testator, and immediately thereupon she was pro- 
ceeding to sell the real estate belonging to the estate, and 
that they feared, if she reduced the property of the estate 
to money, they would be unable to get anything upon their 
claims.* 

The defendant answered the bill, and showed that the 
box which she had shipped off belonged to her daughter 
before the death of her husband, and that there were tax 
executions against the property to the amount $140.00, a 
common law judgment and a mortgage which were liens 
on the property ; that it was necessary to sell the property 
to discharge these liens and pay the debts of the estate. 
She denied that the estate or her testator was in any man- 
ner indebted to the complainants in the bill; and upon 
the hearing before the chancellor upon the bill and answer 
alone, he granted an injunction restraining the defendant,,. 
as executrix, from selling the property belonging to the 
estate of Hodijah Elam, her husband. This order granting 
~ the injunction is excepted to, and the same is assigned for 
error. 

1. There is no equity in the bill, because there is no 
allegation as to any waste or mismanagement upon the 
part of the executrix. She has done nothing, nor is it 
alleged that she is attempting to do anything, by which 
the complainants’ interests are liable to injury. She may 
be insolvent, yet this does not constitute any equitable 
ground for relief, as her condition as to solvency or insolv- 
ency is the same now as it was when she was appointed 
and qualified as executrix. 

2. A fear on the part of complainants, that if defendant 
should sell the property and pocket the proceeds, they 
would be unable to realize anything upon their claims 
against the estate which she represents, is a naked allega 


*Twelve inonths from the grant of letters testamentary had not elapsed when 
this bill was filed.—(REp.) 
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tion; it must be shown clearly upon what grounds such 


fear rests. 
3. The fact that they cannot bring suit until twelve 


months shall have elapsed from the grant of letters testa- 
mentary to defendant, is no fault of the defendant, but is 
a condition imposed by the law on all persons. 

4, And the further fact that the defendant denies the 
justice and truth of complainants’ demands against the 
estate of the testator, instead of being in favor of the 
equity of the bill, constitutes an objection thereto which 
it is incumbent on the complainants to overcome by proofs. 
So, in no view which can be taken of this case, was the 
chancellor authorized to grant this injunction, and the 
judgment is reversed. 


Lewis vs. THE STATE OF GEORGIA 


1. Death ensuing in consequence of the wilful omission of a duty 
is murder; death ensuing in consequence of the negligent 
omission of a duty is manslaughter. Therefore, where the 
death of a child resulted from cruelty and want of proper food and 
clothing, the person whose duty it was to maintain and care for it, 
and whose ¢onduct resulted in its death, was guilty of murder, if 
the acts were wilfully done; and of manslaughter, if they were 
negligently done, without malice. 

‘(a.) If the death results from the commission of an unlawful act, 
which, in its consequences, naturally tends to destroy the life of a 
human being, although the killing itself be not intended, the 
offense is murder. 

‘(b.) The charge was full and fair, and the question of animus was 
sufficiently submitted to the jury. 

‘2. The sayings of the defendant, made by her during the continuance 
of the cruel treatment, were not admissible on her own behalf, 
when offered by her to account for scars and other marks of vio- 
lence and severe usage appearing upon the person of the deceased. 

. The verdict was not only sustained, but required by the evidence, 
and a recommendation to life imprisonment was all that the de- 
fendant could ask. 


December 21, 1884. 
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Criminal Law. Murder. Manslaughter. Charge of 
Court. Before Judge Lawson. Baldwin Superior Court. 
January Term, 1883. 


Louisa Lewis was indicted for murder, and was convicted, 
and sentenced to the penitentiary for life. The facts were, 
briefly, as follows: . 

A child of eight or ten years of age died under such cir- 
cumstances as to cause an inquest to be held. A physician 
examined his body, and found evidences of great ill- 
treatment and severe usage. There were scars on the head 
and on different portions of the body, apparently the resulis 
of blows; some were older and some of recent date; some 
of the latter were two inches in Jength by half an inch 
broad ; there was a contusion on the side, as if from a severe 
blow; there were fresh marks on the legs, as of a switch or 
other instrument; the right wrist had been burned, and the 
wound partially healed, but re-opened, apparently by a 
recent blow, and left raw, and the body was fearfully ema- 
ciated. In the opinion of the physician, the chill came to 
his death from want of proper food, exposure to inclement 
weather, and the treatment which it had received. 

From other testimony for the state, the following history 
of this child’s life is taken: 

The child was an orphan, named Willie McDowell. Its 
mother died in Memphis, and left her child to defendant ; 
it was then about five years of age. One witness testified 
that even then complaint was made to him, as town mar- 
shal, by the neighbors, about the cruel beating of the boy. 
The witness saw him, and he had been cut over the head, 
and his lip was swollen, as if from a blow. Defendant sent 
him to Augusta, and he remained there for some time, 
being brought back several months before his death. Af- 
ter his return, the treatment of him was very severe. De- 
fendant tied him with ropes, blindfolded him, and stripped 
him naked in the bitter cold weather of winter, used sticks 
and a knotted plow-line to whip him, and sent him tothe 
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cotton-field so insufficiently clothed that one of the neigh- 
bors protested against it. After one of these beatings, 
blood was seen running down the legs of the boy, and his 
clothes were clotted with it. She broke a broom-handle 
over his head. And because she said he had befouled the 
floor, she forced him to eat his own excrement. On one 
or two occasions he asked neighbors for food, and once was 
seen to obtain a crust to eat by concealing it with his feet. 
On different occasions she stated that she wished the child 
was dead, that she would whip or kill him, and that he ought 
to be in his grave. On the morning of the death, the child 
was sent to the spring for water. He was slow in return. 
ing, and defendant went for him. She beat him severely over 
his hands—only partia!ly healed from the burning which 
they had received—with a barrel hoop, until the blood 
was running from them; she then threw water over them, 
and, putting a bucket on his head, told him to carry 
it. 2 was too weak to do so, and detendant took the 
bucket herself, caught him by the wrist, and pulled him 
after her up the hill; when she turned him loose, he fell 
several times on the road to the house. After arriving 
there, he lay down and began to cry, and began to catch 
at things near him, asif ina fit. Defendant administered 
balsam and whisky; he bit a piece from the glass; she 
threatened to have him carried to the poor-house, if he did 
not hush. He was frightened, and ran under the bed; she 
dragged him out, and put him on his pallet. ‘Those present 
went into the next room and left him there. After a while, 
the noise ceased ; the child was quiet. He was dead. 

The evidence for the defendant went to show that the 
child was diseased, had hereditary syphilis, causing the 
sores which were on his head and body, which would run 
and heal; that her treatment of him was not cruel, and 
that she provided sufficiently for him. 

The jury convicted defendant, with a recommendation 
that she be imprisoned for life. She moved for a new trial. 


on the following grounds : 





ee 
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(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court rejected the evidence of a witness 
offered to show that some time prior to the death of the 
deceased, when defendant exhibited to the witness the 
scars on the child’s head, she made certain statements 
concerning them and their cause. 

(3.) Because the court charged, without quailification 
as to animus, that if the conduct of the defendant did con- 
tribute to the death of the child, it was criminal, and she 
would be guilty of one or another of the crimes as men- 
tioned,—murder, or voluntary or involuntary manslaugter; 
and if his death resulted either proximately or remotely 
from her conduct in the case, then she is guilty of some 
crime. [The court charged fully as to the presumption of 
innocence, reasonable doubts, etc., and after stating the po- 
sition of the state and the defence, charged as follows: 
“Judge of the testimony. Did the conduct of the defendant 
contribute, either proximately or remotely, to the death 
of this individual? Did his death ensue from disease 
of any kind, either congenital syphilis or other disease ? 
Dit it cnsue from natural causes? If so, she is not guilty. 
But if it ensued from her own conduct, by a long con- 
tinuation of conduct on her part, in which she mal- 
treated the deceased, in which she beat him or starved 
him, as charged in the indictment, or exposed him to 
severe and inclement weather without sufficient clothing 
ard food, as charged in the indictment, and if his death 
was brought: akout by a long series of acts of that charac- 
ter, and by nothing else, then you would be authorized to 
say she is guilty. The indictment charges that starvation 
is one of the elements that entered into the causes of his 
death. For one to be guilty of starving another, that one 
must have the means to supply the person with food, and 
intentionally and wilfully withhold it, in order to make 
out a case of starvation. if a person be poor and desti- 
tute, lacking in means, lacking in provisions, and by that 
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means a person under her control suffer from want of food, it 
is not starvation; it is not criminal starvation, at all events ; 
it is not such as the law pronounces as criminal. If you find 
that the conduct of the defendant did contribute to the 
death of the child, then it would be your duty to inquire 
what grade of crime the defendant committed. Was it mur- 
der, voluntary manslaughter or involuntary manslaughter ? 
If the conduct of the defendant did contribute to the death 
of the child, it was criminal, and she would be guilty of 
one or the other of these crimes as mentioned,—murder, 
voluntary manslaughter or involuntary manslaughter.” 

He then charged fully as to the difterent degrees of homi- 
cide. | 

The motion was overruled, and defendant excepted. 


©. P. Crawrorp, by brief, for plaintiff in error. 


C. ANDERSON, attorney general; Ropert WHITFIELD, so- 
licitor general, by J. H. Lumpkrn, for the state. 


Hat, Justice. 


1: “Death ensuing in consequence of the wilful omission 
of a duty will be murder; death ensuing in consequence of 
the negligent omission of a duty will be manslaughter.” 
In Rex vs. Hughes, Lord Campbell, delivering the opinion 
of the court of criminal appeal, said: “It has never been 
doubted that, if death is the direct consequence of the ma- 
licious omission to perform a duty, as of a mother to nourish 
her infant child, this isa case of murder. If the omission 
was not malicious, and arose from negligence only, it is a 
case of manslaughter.” Ioscoe’s Cr. Ev., 723, and cases 
cited. Where a sick or weak’ person is exposed to cold, 
with an intent to destroy him, this may amount “to wil- 
ful murder, under the rale that he who wilfully and de- 
liberately does any act which apparently endangers an- 
other's life, and thereby occasions his death, shall, uniess he 
clearly prove to the contrary, be adjudged to kill him of 
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malice prepense.” Jb.,and citations. Cases have arisen un- 
der this principle, where apprentices and prisoners have 
died in consequence of the want of sufficient food and neces- 
saries, and where the question has been, whether th3 law 
would imply such malice in the master or jailer as is nec- 
essary to make the offence murder. <A husband and wife 
were both indicted for the murder of a parish apprentice 
bound to the former. Both the prisoners had used the 
deceased in a most cruel and barbarous manner, and had 
not provided him with sufficient food and nourishment; 
but the surgeon who opened the body deposed that, in his 
opinion, the boy died from debility and want of proper 
food and nourishment, and not from the wounds he had 
received. Lawrence, J., upon this evidence, was of opinion 
that the case was defective as to the wife, as it was not 
her duty to provide the apprentice with food, she being 
the servant of the husband, and so directed the jury, who 
acquitted her, but the husband was found guilty and ex- 
ecuted. Jb., 724 and citations. 

“ Huggins, the warden of the Fleet, appointed Gibbons 
his deputy, and Gibbons had a servant, Barnes, whose duty 
it was to take care of the prisoners, and particularly of one 
Arne. Barnes put him into a newly-built room, over a 
common sewer, the walls of which were damp and un- 
wholesome, and kept him there forty-four days without 
fire, chamber-pot, or other convenience. Barnes knew the 
state of the room, and for fifteen days, at least, before the 
death of Arne, Huggins knew its condition, having been 
once present, seen Arne, and turned away. By reason of 
the duress of imprisonment, Arne sickened aud died. Dur- 
ing the time Gibbons was deputy, Huggins sometimes acted 
as warden. These facts appearing on a special verdict, 
the court were clearly of opinion that Barnes was guilty 
of murder. They were deliberate acts of cruelty and 
enormous violations of duty reposed by the law in the 
ministers of justice, but they thought Huggins not guilty,” 
because he had only seen the deceased once during his 





170 SUPREME COURT OF GEORGIA. 


Lewis vs. ‘The State of Georgia, 


confinement, and that, from this alone, it could not be in- 
ferred that he knew that his situation was occasioned by 
improper treatment or that he consented to its continu- 
ance. He knew nothing of the circumstances under which 
deceased was placed in the room against his consent, or 
the length of his confinement, or how long he had been 
without the decent necessaries of life. “It was also mate- 
rial that no application had been made to him, which, per- 
haps, might have altered the case.” 1b., 725. 

Where the death ensues from incautious neglect, how- 
ever culpable, rather than from any actual malice or artful 
disposition to injure, or obstinate perseverance in doing an 
act necessarily attended with danger, regardless of its con- 
sequences, “ the severity of the law,” says Mr. East, “ may 
admit of some relaxation, but the case must be strictly 
freed from the latter incidents.” 1 East’s P. C., 226; Ros- 
coe’s Cr. Ev.,726. These citations have been made almost 
at random from a vast number of similar cases scattered 
through the elementary treatises on criminal law and the 
reports of the decisions upon the subject. The distinction 
so clearly pointed out by them is made by our own Code, 
§4327, which provides that where an involuntary killing 
shall happen in the commission of an unlawful act, which 
in its consequences naturally tends to destroy the life ofa 
human being, the offence shall be deemed and adjudged 
to be murder. 

In the case at bar, this law was admirably illustrated in 
the able, clear and carefully prepared charge which judge 
Lawson gave the jury. Every phase of the case was pre- 
sented; nothing was omitted that should have been pre- 
sented, and nothing was presented that ought to have been 
left out; at least, nothing of which the prisoner could 
complain. ; 

The only exception which the ingenuity and learning 
of able and zealous counsel could find to it was, that there 
was error in not “ qualifying it as to the animus; that, if 
the conduct of defendant did contribute to the death of 
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the child, it was criminal, and she would be guilty of one 
or the other of the crimes mentioned,—murder, voluntary 
or involuntary manslaughter,” and “if his death resulted, 
either proximately or remotely, from her conduct in the 
case, then she is guilty of some crime.” When taken in 
connection with the context, it will be readily seen that 
this exception is not well founded. The charge is full and 
explicit as to the animus required to constitute crime in 
the accused. 

2. There was no error in rejecting the sayings of the 
defendant made during the continuance of the cruel treat- 
ment of the deceased, when offered by her to account for 
the scars and other marks of violence and hard usages 
which appeared upon his person. She could not be per- 
mitted thus to fabricate testimony in her own favor. Witch- 
ell vs. The State, 71 Ga., 128. 

3. This verdict was not only sustained, but, in our opinion, 
required by the evidence. We cannot eater into its heart- 
sickening and revolting details, nor do we trust ourselves 
to characterize it by any general description, lest we might 
appear to be indulging in invective and denunciation, 
rather than temperate and measured reflections, indispen- 
sable to judicial fairness or calm deliberation. The jury, 
in recommending that she be imprisoned in the peniten- 
tiary for life, “ seasoned justice with mercy,” which, if not 
perverted and misapplied, was at least * strained to its at- 
most tension.” If they erred at all, they erred on the side 
of safety ; perhaps in deference to her sex, and because they 
thought it was better that ninety -nine guilty persons should 
escape than that one innocent person should suffer. They 
were more lenient to her than she seems to have been to 
this dependent and helpless child. 

Judgment affirmed. 
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Tue GrorGIA CHEMICAL, etc., COMPANY vs. COLQUITT et al. 


If a public nuisance causes special damage to an individual, in which 
the public do not participate, such speciait damage gives a right of 
action ; and as an action may be brought for every day the nuisance 
continues, equity, which aphors a multiplicity of suits, will enter- 
tain jurisdiction, so as to do full and complete justice between the 
parties and terminate the litigation. 


February 2, 1884. 


Nuisance. Damages. Injunction. Equity. Before 
Judge Hammonp. Fulton Superior Court. October Term, 


1882. 
Reported in the decision. 
Jutius L. Brown; Assotr & Gray, for plaintiff in error. 


CANDLER & THomson; B. H. Hitt, for defendant. 


BLANDFORD, Justice. 


The question here is, can a court of equity restrain a 
public nuisance which causes special damage to individ- 
uals ? 

The bill alleges that plaintiffs in error are engaged in 
manufacturing -sulphuric acid near their residences and 
families; that it causes their shade, ornamental trees and 
shrubbery to die; causes sickness, coughs, etc., in and 
among their families and children; it emits the most poi- 
sonous and noxious vapors, etc. 

If a public nuisance causes special damage to an indi- 
vidual, in which the public do not p irticipate, such special 
damage gives a right of action. Code, §2998. The action 
may be brought for every day the nuisance continues; 
equity, abhorring a multiplicity of suits, will entertain juris- 
diction, so as to do full and complete justice between the 
parties, and prevent a multiplicity of suits, thus ending 
litigation and contention. But this is not an open ques- 
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tion in this court. See Norwood vs. Dickey, 18 Ga., 528; 
Minor et al. vs. De Vaughn, decided at the present term of 
this court. 

There is equity in the bill filed by defendants in error, 
and the decree of the court below overruling the demurrer 
thereto is right, and the same is affirmed. 

Judgment affirmed. 


Hugues ef al. vs. Huaues ef al. 


1. A motion in arrest of judgment is unknown to courts of equity, 
and exceptions based on the denial of that motion cannot avail the 
plaintiffs in error. 

2. Objections to a bill in equity for want of parties must be made by 

special demurrer; a general demurrer for want of equity will not 

embrace them. 

If there was error in not considering the general demurrer, it did 

not hurt the plaintiff in error, because there is equity in the bil’, 

and if considered, it should have been overruled. 

4. On a bill for specific performance of a parol agreement or gift of 
lands by father to son brought against the claimants of a year’s 
support, as the family of the father, and by the heirs of the son, the 
sayings of the father and of his widow, who is the defendant in 
the bill, claiming the year’s support for herself and minor children, 
are admissible in behalf of the son’s heirs; and the administrator 
of the son not being a party of record, and in no wise interested, 
is a competent witness to prove thosesayings. 54 Ga., 624. 

5. Objections that the verdict is contrary to the charge of the court, 
however specifically set out, are equivalent to an objection that the 
verdictis contrary to law, and are embraced in that single objection, 
for if the charge be not law, the verdict will be upheld, though 
against the illegal charge. 

6. Under the Code of Georgia, any person who swears to his knowl- 
edge of hand-writing may give his opinion thereon, to be weighed 
by the jury. Code, §3839. 

7. Exclusive possession of lands of the father bythe son for seven 
years is conclusive presumption of a gift, and conveys title to the 
son, unless the latter disclaims title, or the evidence shows a loan, 
or claim of dominion by the father acknowledged by the son, and 
it is forthe jury to say whether the evidence be sufficient to show 
such exclusive possession, without disclaimer or loan or dominion, 
each point to be settled by the weight of the evidence thereon. 
Code, §2664. 
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8. Though a specific performance will not be decreed on a mere vol- 
untary agreement or gratuitous promise, yet if possession be given 
under such agreement or gift, upon a meritorious consideration, 
such as blood or close relationship by affinity, and valuable im- 
provements be made on the land by reason of faith in that prom- 
ise or agreement, the performance thereof will be decreed, and 
slight impr »vements, if of a valuable and permanent character, will 
suffice. Code, §3189; 33 Ga., 9; 54 Jd., 624. 

. In the former adjudications upon facts disclosed in this record, no 
principle antagonistic to the views above wasdecided. The cases 
then were either between judgment creditors of the father, whose 
liens attached before seven years possession by the son, or where, 
for lack of power to make proper parties at law, aspecific perform- 
ance could not be decreed. The issue now is made for the first 
time, whose was the title at the death of the father,—was it in 
him or in the son? If in the father, his family are entitled toa 
year’s support out of it; if in the son, they are not; orif, at the 
father’s death, the son was entitled to a specific performance, they 
arenot. 59 Ga., 136; 67 Id., 19; 70 Ga., 273. 

10. The verdict is supported by evidence, not only parol, but written ; 
the charge and refusals to charge embody practically the points 
herein ruled, and no material error appears; the judgment over- 
ruling the motion for a new trial is therefore right. 

Judgment affirmed. 


December 4, 1883. (Head-notes by the court.) 
Jackson, Chief Justice. 


[Martha E. Hughes, widow of George W. Hughes, in 
behalf of herself and minor children, filed a bill against 
Mary L. Hughes, Wilberforce Daniel, sheriff of Richmond 
county, and Thomas M. Berrien, administrator of William 
W. Hughes, of Burke county. The bill alleged, in brief, 
that William W. Haghes owned, besides much cther prop- 
erty, a tract of land known as the Hughes “Summer Place,” 
and desiring to make provision for his son, George W. 
Hughes, gave it to him in 1805; that the son went into 
possession under this gift, and so remained until his death 
in 1872, and complainants have since so continued; that 
there is no indebtedness against the estate of George W. 
Hughes, and complainants are his only heirs at law; that he 
claimed the place as his own, and made no payment of 
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rent to his father, who also recognized it as belonging to 
him; that the son erected substantial improvements upon 
the property: that both the father and son had died in 
1872; that the widow of the father, Mary L. Hughes, had 
applied for a twelve months’ support, and $3,000.00 had 
been awarded to her, to which award exceptions were 
filed; that certain lands in Burke county had been sold, 
and the money brought into court for distribution; that 
she received by agreement $1,500.00, and permitted the 
balance to be distributed among the creditors of her hus- 
band; that, in spite of this, she obtained an execution for 
the balance of her*twelve months’ support against the ad- 
ministrator of her husband, and caused it to be levied upon 
the * Summer Place.” The prayer was for injunction to 
prevent the execution from proceeding against the “Sum- 
mer Place” and for specific performance of the parol gift 
of the decedent. Discovery was waived. 

The answer denied all the material allegations of the 
bill, especially that the widow had waived or renounced 
any claim on account of the year’s support, or that the 
son held the property under a gift from his father; but 
asserted that his possession was merely permissive, and 
that the improvements ho had placed upon the land were 
only such as to make it available to him in making a sup- 
port, and were not made with reference to any parol gift 
or contract. 

It is unnecessary to set out the evidence in detail. 

The jury found forthe complainants Defendants made 
a motion in arrest of judgment, and also a motion for new 
trial. Among the grounds taken were the following: 

(1.) Because a general demurrer to the bill for want 
of equity was on file and undisposed of at the time of the 
trial. 

(2.) Because the verdict was contrary to various charges 
of the court specifically set out. 

(3.) Because the court refused to give the following 
requests in charge: “Nor can complainants recover, if 
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there is evidence of loan, or claim of dominion of the father 
acknowledged by George, or known to George and acqui- 
esced in by him, either in express terms or by silence, after 
hearing of his father’s claim of dominion.” 

“There is no such thing as a parol title to land in Geor- 
gia, and if a party seeks to show title by possession with- 
out payment of rent, etc., under section 2664 of the Code, 
and his evidence shows, or he admits, that he never had 
written title, that is a deed, he cannot establish his claim 
under said sectioa of the Code.” 

“To entitle a complainant to a specific performance of 
a parol contract for the sale of land, the contract must first 
be established with reasonable certainty, and the considera- 
tion claimed to have been paid or rendered therefor must 
be clearly and satisfactorily proven to have been paid or 
rendered in pursuance of that contract; otherwise, a spe- 
cific performance of the alleged contract should be refused.” 

“ A parol contract for land, 1ike the: reformation of a 
deed by parol proof, should be made out so clearly and 
satisfactorily as to leave no reasonable doubt as te the 
agreement; it is a serious matter to substitute a parol sale 
of real estate for a deed.” 

(4.) Because the court charged as follows: “ Exclusive 
possession by a child of lands originally belonging to a 
father, without payment of rent, for the space of seven 
years, shall create conclusive presumption of a gift, and 
convey title to the child, unless there is evidence of a loan, 
or claim or dominion by the father acknowledged by the 
child. If you believe, therefore, from the evidence, that 
George W. Hughes went into exclusive possession of this 
land, and remained there seven years during the life- 
time of the father, without payment of rent or claim of 
dominion by the father acknowledged by the child, then 
this is conclusive presumption of a gift of the land and 
conveys title; and if you find this to be true, you will find 
for the complainants. Again, if you believe from the evi- 
dence that William W. Hughes made a verbal gift of the 
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into possession of the same and has made valuable im- 
provements upon the faith thereof, he is entitled to a decree 
requiring the administrator to specifically perform his con- 
tract; and if you so find, you will decree by your verdict 
that the administrator be required to execute titles to this 
land to complainants. 

(5.) Because the court erred, over defendants’ motion to 
require complainants to make the administrators parties 
complainants, in allowing the case to proceed with no other 
complainants named in the bill but the widow of George 
Hughes, for herself and as next friend of her children, 
when it was true that the administrators were still in office, 
never having been dismissed from the administration, as 
shown by the evidence, and there was no evidence of the 
assent of the administrators that the heirs of George W. 
Hughes might bring suit in their own right. 

(6.) Because the court allowed, over objection of defend- 
ants’ counsel, the evidence of Walter A. Clark, one of the 
administrators of George W. Hughes, which testimony 
was as to what Mrs. Mary L. Hughes said to him about 
William W. Hughes giving the place to George, and her 
desire on that subject. [The objection was that the testi- 
mony was irrelevant and tended to prejudice the minds 
of the jury.]. 

(7.) Because the court admitted a letter purporting to 
have been written by William W. Hughes, upon the fol- 
lowing proof alone: Walter A. Clark, sworn, said, “I 
think that the letter and signature are the hand-writing 
of William W. Hughes; I recognize that as his hand- 
writing; I never saw him write, and I never received any 
letters from him; I have seen writing of his; I did not 
know it to be his hand-writing, but others told me it was 
his writing; my opinion of his writing is based on writings 
which others have told me was his hand-writing, and in 
that way I got my knowledge of his hand-writing, and 
recognize this letter as his.” The court asked the witness, 
v 72—13 


land levied on to his son, George W. Hughes, who went 
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q Walter A. Clark, if he recognized this letter as the hand- 
oe writing of W. W. Hughes, and witness answered, he did. 
| Whereupon the court admitted the letter as evidence. 
(8.) Because the court erred, after reading sections 2664 
and 3189 of the Code, in concluding his charge, in sub- 
stance, as follows: “And now, gentlemen, I charge vou 
: that if you find that William W. Hughes gave the ‘Sum- 
A mer Place’ to his son, Gcorge W. Hughes, and he went 
: into possession of it without payment of rent for seven 
years, as contemplated in section 2664 of the Code, then 
you would be authorized to find for complainants; or if 
George went into possession of the land, as contemplated 
by section 3189, and made valuable improvements there- 
2 on, then it matters not whether he remained on it seven 
i years or not; this of itself was sufficient to give him the 
right to a specific performance, and you will so find.” 
(9.) Because the verdict was contrary to law and evi- 


dence. 
Both the notion in arrest of judgment and the motion 


for new trial were overruled, and defendants excepted. | 
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Hearv, executor, e¢ al. ve. PALMER, administrator. 

















1. P. conveyed certain land to H.; subsequently he filed his bill to 
set aside the’ deed, on the ground that it was obtained by fraud; 
pending the bill, H. agreed with P. that, if the latter would dis- 
miss the bill, he should have the land after his (H’s) death, and a 
H. should make him a deed to the same; the bill was dismissed. 
The deed being lost, it was proved by parol that it gave one-half 
at the death of H. to P. and the balance to one S. H.; no posses- | 
sion was given to P.: | 

Held, that, while he might be entitled to have specific performance 
of the contract, the title did not vest in P. until it was performed, 
either by the proper execution of deeds of conveyance or the deliv- 
ery of possession; until then, he could not recover the land in an 
action at law. 

a, 2. The paper proved in this case was testamentary in its character, 

i, and having neither been properly executed as a will nor probated j 

as such, it conveys ne title. : 

Judgment reversed. 


January 15, 1884. 
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BLANDFORD, Justice. 


[ Pettus brought complaint for land against Chase, setting 
out as his abstract of title the title of Stephen Pettus and 
descent from him to plaintiff, who was his son ; also a con- 
veyance from John W. Heard. Plaintiff subsequently 
amended his declaration by alleging that, while Chase was 
in possession, B. W. Heard, executor of John W. Heard, 
and Stephen Heard were the real defendants; he also 
alleged the conveyance by him to John W.: Heard, the 
filing of the bill by him, the compromise, and the making 
of the conveyance as stated in the first head-note. The de- 
fendants pleaded the general issue and prescription. The 
jury found for plaintiff. Defendants moved for a new trial, 
which was refused, if plaintiff would renounce the recovery 
as to one-half interest in the land. This was done, and the 
motion overruled. Defendants excepted. ] 


Stokes et al. vs. WEEMS‘ et al. 


The bill is replete with equity; and the court having jurisdiction by 
reason of the equity therein, may grant an injunction as ancillary 
thereto, to restrain a mere trespass. The exercise of this power by 
the chancellor, in view of the bill and answers thereto, was not 
error. 

Judgment affirmed. 


October 2, 18838. 


BLANDFoRD, Justice. 


[A bill was filed, alleging that, on a suit against a trustee 
in his individual capacity, he confessed judgment, and 
judgment was improperly entered against the trust estate ; 
two executions were issued, one generally against the 
trust estate and the other against certain specific property ; 
that certain land was levied on and sold and bid in by the 
plaintiff and another confederating with him, at a nominal 
sum ; that the trustee tendered an affidavit of illegality to: 
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the sheriff, who only rejected it late in the evening of the 
day before the sale was made; that defendants had caused 
the sheriff to re-sell certain of the lands under a tax ji. fa. 
for a small sum, and bid them in. The bill was for the 
purpose of canceliing the deeds, judgment and fi. fas. 
against the trust estate, to redeem the lands sold for taxes, 
to enjoin the sheriff from making deeds to plaintiff in 7. 
fa. and his confederate to the lands bid in by them at the 
sale, and to enjoin interference with the possession. 

Defendants demurred and answered. The answer insisted 
on the validity of the claims against the trust estate. 

The chancellor granted the injunction, except as to the 
lands sold for taxes, and refused it as to them, unless the 
complainants should pay to defendants the amount paid 
therefor by them with ten per cent thercon. 

Defendants excepted. | 
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WItLiaMs vs. THE STATE OF GEORGIA. 





& , 1. Different counts charging offences of the same nature may be 
a joined in one indictment. 52 Ga., 565; 43 Id., 218; 11 Id., 94; 5 
PS Id., 449. 
(a.) That an indictment included a count for assault with intent to 
‘- murder and one for aimiag and pointing a pistol at another, did 
a not render it so defective that it should be quashed on motion ore 
“a tenus. Code, §§4639, 4629. 
oa 2. If grand jurors are qualified when they are drawn, they may serve, 
although their names may be left out of the jury-box on a revision 
made before they are empanelled. 64 Ga., 443; 70 ld., 765. 
8. Evidence showing a part of the res geste of the transaction on 
which an indictment was bascd, was admissible. 
4. The verdict was required by the evidence. 
Judgment affirmed. 


December 4, 1683. 














Hatt, Justice. 










[Enoch Williams was indicted; one count in the indict- 
ment was for assault with intent to murder, and another 
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for pointing a pistol at another. Defendant moved to 
quash the indictment, as containing a misjoinder of counts. 
The motion was overruled. Defendant filed a plea in 
abatement, on the ground that four of the grand jurors who 
found the indictment were not qualified at that time to 
act. It was agreed that, at the time the grand jurors were 
drawn, they were qualified, but that a revision of the jury- 
box had been had and their names omitted before the in- 
dictment was found. The court struck the plea, on mo- 
tion. 

It is unnecessary to set out the evidence in detail. The 
jury found for the defendant guilty on the first count. He 
moved for anew trial, on the following among other 
grounds: 

(1.) Because the court refused to quash the indictment. 

(2.) Because the court struck the plea in abatement. 

(3.) Because the court permitted the witness, R. J. 
Courtney, over the objections of defendant. to testify that 
while the train of cars was on the way from Millen to 
station 74, the car-bell was being rung, and he (Courtney) 
went back into the negro car, and found that it was de- 
fendant ringing the bell, whose hand was then on the bell- 
rope, and that defendant was under the influence of liquor 
and acting in a disorderly manner, and was ordered by 
him (Courtney) to cease ringing the bell.—This testimony 
was objected to on the part of the defendant, upon the 
ground that the same was irrelevant. [The testimony for 
the state showed that the defendant was drunk and dis- 
orderly on a train on which Courtney was the conductor; 
that he was told he would be put off if he did not desist ; 
and that, on leaving the train, he fired at Courtney. ] 

(4.) Because the verdict was contrary to law and evi- 
dence. 

The motion was overruled, and defendant excepted. ] 





SUPREME COURT OF GEORGIA. 


The Southwestern Railroad vs. Hankerson, etc. 


Tue SouTHWESTERN RarLroap vs. HANKERSON. 

When this case was first before the Supreme Court (59 Ga., 593), it 
was held to be a question for the jury to decide, whether plaintiff 
was drunk and his powers failed from that cause, or from a sudden 
access of disease. When here a second time (61 Ga., 114), it was 
held that, if he voluntarily became drunk and fell or lay down ina 
state of insensibility on a railroad track, so that he was injured by 
a passing train, he could not recover for injuries so received, even 
though there may have been negligence on the part of the railroad 
company. On the last trial, the question whether the plaintiff was 
voluntarily drunk, and in that condition placed himself on defend- 
ant’s road, or whether he had a sudden access of disease, by 
reason of which he fell upon the railroad, and was injured by the 
negligence of the defendant’s agents in running its trains, was 
fairly submitted to the jury, and there is no exception to the charge. 
There was sufficient evidence to carry the case to the jury and to 
uphold their finding. 

Judgment affirmed. 


October 2, 1833. 
BLANDFORD, Justice. 


[This case has been to the Supreme Court twice before, 
and will be found reported in 59 Ga., 593, und 61 /d., 114. 
On the argument this time, no question was made as to 
the accident, but it was insisted that plaintiff had become 
voluntarily drunk and had placed himself on the track, 
and was not, therefore, entitled to recover. Plaintiff ad- 
mitted that he had drunk some whiskey, but denied being 
drunk; said he was subject to attacks of vertigo, and that 
such a sudden access of disease caused him to fall upon 
the track. The witnesses for the defence considered him 
drunk. The jury found in his favor $550.00. | 


MASLAND, JR., vs. Kemp et ai. 


1, Upon the hearing of an application for injunction in vacation, the 
only use which could be made of a plea of res adjudicuta was for 
the evidence it afforded to justify the refusal of the injunction 
prayed for. The chancellor could pass no order finally disposing 
of the plea. 
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. The bill made no case for an injunction. It did not appear that 
ag either of the defendants was insolvent or likely to become so; the 
4 landed property sought to be subjected had not changed hands 
since the commencement of this litigation; and if ever subject to 

the claim, it still remained so; the pendency of the bill was notice 
to any one who might purchase; the defendants denied notice of 
complainant’s.equity when they purchased and paid for the prop- 
erty; the answer swore off the equity of the bill, and no rebutting 
testimony was offered at the hearing. 

Judgment affirmed. 












February 2, 1884. 







HaLt., Justice. 





[Masland filed his bill against Kemp e¢ a/., alleging that 
certain trust funds had been improperly invested by the 
trustee in his own name; that he had made a conveyance 
of the lots so bought to secure a pretended debt of his 
own, and died insolvent; that subsequently the lots were 
reconveyed to a trustee for his widow and daughters; that, 
1 by a collusive arrangement between the family ‘and the 
é attorney holding certain fi; fas., the lots were levied on as 
i the property of the deceased husband and father, and sold 
at sheriff’s sale, and bid in by the attorney; that the attor- 
ney was to pay off the judgments and divide the balance 
of the property with the family; that the sheriff was 
notified to hold up the money to be paid to the claim of 
the trust estate, but he nevertheless receipted to the attor- a 
ney for the money, and made him a deed, though in fact oa 
no money was paid; that part of the land had since been 
sold, and the attorney had made a deed to the balance to 
a trustee for the widow and children. The bill prayed for 
an injunction to prevent the payment or distribution of 
the fund arising from the sheriff’s sale, and to subject it 
to the claim of the trust estate, and also to have the vari- 
ous conveyances above stated set aside, and to recover the 
property, and have an accounting for rents. 
Defendant pleaded res adjudicata. (See this case de- 
cided earlier in the present term of the Supreme Court.) 
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The answer denied all collusion or knowledge of the 
claim of the trust estate, but alleged that the sheriff’s sale 
was regular and fair, and the attorney of plaintiff in 7. fa., 
who bought the property, receipted to the sheriff for the 
amount, and paid the costs ; that he then offered to let his 
clients have the land, which they declined, and he made 
an arrangement with them for credit till the succeeding 
fall; that none of the money was in the hands either of 
the sheriff or of the attorney. 

The case was heard in vacation. The judge refused the 
injunction, and also declined to overrule the plea of former 
recovery. Complainant excepted. | 


Cruse vs. THe SourHERN Express COMPANY. 


Where the facts on which the judgment of a justice is rendered are 
contested, a certiorari will not lie directly therefrom; there must 
be an appeal, and from the finding of the jury (the case involving 
less than $50.00) a certiorari may be taken. But where no facts 
were contested before the justice, and the exception is that, con- 


ceding all the facts, the judgment was erroneous, a certiorari may 
be taken directly from such judgment. 63 Ga., 405. 
Judgment affirmed. 


December 4, 1883. 
HALL, Justice. 


[On May 2, 1881, Cruse obtained a judgment in attach- 
ment against one Bonnie Meyer for $71.09, principal. 
Pending the suit, garnishment issued and was served on 
the Southern Express Company, which answered, on May 
2, 1881, that it had no property of Bonnie Meyer in its 
possession, except that it had a trunk and package, which 
it had received with instructions to deliver to Bonnie 
Meyer, alleged by garnishee to be identical with one Mrs. 
J. H. Thorne, on payment to garnishee of $82.90, amount 
of a judgment alleged by garnishee to have been obtained 
on June 13, 1880, in the court of common pleas of Wash- 
ington county, Pennsylvania, by Richard E. Frazier & Son 
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vs. Mrs. J. H. Thorne, J. H. Thorne and Mary Mortimer; 
that said trunk and package are not the property of said 
Bonnie Meyer, and cannot be, until she pays said judgment 
and $13.95 express charges, which she has refused to do. 

On July 5, 1882, plaintiff’s counsel and the superintend- 
ent of the company appeared in the justice’s court, which, 
having before it plaintiff's judgment of May 2, 1881, 
against Bonnie Meyer for $71.90, the answer of garnishee 
and the testimony of said superintendent that defendant 
had in its possession a trunk and package marked “Bonnie 
Meyer,” and made no claim thereto except for express 
charges thereon, rendered judgment in favor of plaintiff 
against the garnishee for said property as the property of 
Bonnie Meyer,—defendant to receive its said charges. The 
garnishee was not represented by counsel in the justice’s 
court. ; 

Defendant carried the case to the superior court by cer- 
tiorart. Counsel for plaintiff moved to dismiss the cer- 
tiorari, on the ground that the question was one of! fact. 
The motion was overruled, and plaintiff excepted. | 


JAMES vs. BENJAMIN. 


1. A distress warrant will not lie for rent until the same is due, un- 
less the tenant is removing his goods from the premises or seeking 
todo so. Code, §2285. 

2. A note payable on or before a certain day is payable on that day, 
so far as the maker is concerned. He may pay it before, if he 
wishes, but may put it off until the day named. There is no 
ambiguity about its legal effect, and parol testimony is inadmissi- 
ble to vary its import, or show that it is to be paid before the day 
named. 

Judgment affirmed. 


October 16, 1883. 


JAcKSON, Chief Justice. 


[On August 29,1881, James sued out a distress warrant 
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against Benjamin for rent alleged to be due on the follow- 
ing note: 





‘Fort VaLuLey, Ga., March 1, 1881. 
*‘On or before the first of October next, I promise to pay J. B. James 
or bearer three bales of middiing cotton, baled and delivered at 
Southwestern Railroad depot in Fort Valley, in good merchantable 
order, the above bales to weigh 500 pounds each, and to be paid 
from the first picking. The above note is for rent of land on the Grif- 
fin place, in the county of Houston, state of Georgia. 
his 
CHARLES x BENJAMIN. 
mark. 


Witness, W. T. GALLEDGE.”’ 

On the trial, plaintiff proposed to testity that, at the time 
the warrant was sued out, the defendant had gathered from 
the rented premises more than enough cotton from the 
erop of that year, raised on the premises, to pay off the rent 
due him; that the three bales of cotton due by the contract 
were worth $150.09; and that the agreement was that the 

‘rent was to be paid as fast as this cotton was gathered from 
the first picking. On objection, this evidence was rejected. 

A non-suit was awarded, and plaintiff excepted. | 


ARTOPE et al. vs. BARKER. 


1. When the issues made by an affidavit ot illegality were submitted . 


to the presiding judge without a jury, and on demurrer, the affi- 
davit of illegality was dismissed, the remedy therefor was by ex- 
ception to such judgment, and not by motion for new trial ; the case 
going out of court on demurrer, nothing was left to try. 

2. An affidavit of illegality is a remedy which lies only in favor of 
defendants in execution; andif filed by persons who are not de 
fendants, it will be dismissed. Code, §§3664, 3665; 48 Ga , 365-7. 

3. Ordinarily the amendment of an execution insures the fall of the 
levy, and it will be dismissed; but where an original ji. fa. had 
been levied, and an illegality was pending on a copy or alias fi. fa. 
subsequently issued, this copy could be amended so as to conform 
to the original, and the levy made on the original did not thereby 
fall. Code, §§3500-3. 

Judgment affirmed. 


Oetober 25, 1883. 


- 
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Gross. bishop, vs. Butler. 


Jackson, Chief Justice. 


{An execution in favor of Barker against J. B. Artope, 
as trustee for his wife and children (naming them), was 
levied on certain lots. The cestuis que trust named, to- 
gether with J. B. Artope, as guardian of the minor chil- 
dren of a deceased daughter, a Mrs. Hodgkins, filed an 
affidavit of illegality on various grounds. 

The original fi. fa. having been lost before the trial, a 
copy was established on motion. Defendant moved to 
dismiss the levy because the copy established bore date 
November 1, 1883, while the fi. fa. purported to have been 
issued, and the levy to have been made in November, 
1881. The court permitted the established copy to be 
amended so as to substitute 1881 for 1883, it being shown 
to him that this was a clerical error, and refused to dismiss 
the levy. ° 

Plaintiff demurred to the affidavit of illegality, and 
moved to dismiss it,and by consent the entire record was 
considered by the court in passing on the demurrer. He 
sustained the demurrer, and dismissed the affidavit. De- 
fendants moved for a new trial, on the following grounds: 

(1.) Because the court refused to dismiss the levy. 

(2.) Because the court dismissed the affidavit of ille- 
gality. 

The motion was overruled, and defendant excepted. ] 


Gross, bishop, vs. BuTLER. 


Where the title to a lot of land was in the bishop of a Roman Catho- 
lic diocese, and the priest of a church within such diocese, as chair- 
man of the building committee of that church, employed a contract- 
or and caused a church to be erected on the land, if one who fur- 
nished materials to the contractor desired to create a lien on the 
property, he should have given notice to the owner; notice to the 
priest was insufficient. Code, §1979. 

(a.). There was no evidence that the priest was the agent of the 
bishop, even if notice to an agent would be sufficient. Section 
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Hammond vs. The County of Richmond. 


1979 of the Code is in derogaton of common law, and its require- 
ments must be strictly followed. 
Judgment reversed. 


December 21, 1883. 
Hat, Justice. 


[ Defendant demurred to the declaration in this case, on 
the ground that it showed that no notice of the claim of 
lien had been given to the owner of the land. This was 
overruled, and a verdict rendered for the plaintiff. A mo- 
tion for new trial was made, and refused ; and defendant 
excepted. | 


Hammonp vs. Tae County or RicdMOND 


The county is not responsible in damages for the tort of one of the 
guards, in unlawfully beating a convict in the chain-gang, nor for 
the negligence of the rest of the guards in not protecting the con- 
vict from the unlawful beating. 2 T. R.,667; 15 Ga., 316; 18 Id., 
475; 19 /d., 100; 20 Id., 846. 

(a.) In cases where tlie statute provides for the liability of counties, 
a recovery may be had against them ; as when no sufficient bond is 
taken to keep bridges in repair. Code, §§491, 691; 41 Ga., 229; 
58 Id., 832; 64 Id., 69. 


December 4, 1883. (Head-notes by the court.) 
Jackson, Chief Justice. 


[Hammond brought suit against the county of Rich- 
mond, alleging that he was a convict in the county chain- 
gang; that he was under the charge and custody of certain 
guards, who were servants employed and paid by the 
county,and whose duty it was to treat him with humanity 
and to protect him; that one of. the guards cruelly beat 
him without cause; that he appealed for protection to 
another guard in charge, but failed to receive it. He in- 
sisted that the county was responsible both for the injury 
inflicted by one guard, and for the failure of the other to 


protect him. 
On demurrer, the case was dismissed, and plaintiff ex- 


cepted. j 
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Rumph vs. Cleveland, etc. 


Rumpu vs. CLEVELAND. 


1 Exceptions to the answer of a justice of the peace to a writ of 
certiorari must be in writing, must specify the defects complained 
of, and notice thereof must be given to the opposite party before 
the case is called for a hearing; but the statute does not require 
that such exceptions should be verified by affidavit, or that they 
should be disposed of at the term when they are fildd. Code, 
§§4062, 4966; 40 Ga., 36; 64 Id., 576; 65 Id., 250. 

(a.) The case in 26 Ga., 414, was decided before the Code went into 
effect. 

2. That the record does not show that notice of the exceptions was 
given before the calling of the case, cannot be urged for the first 
time in this court, no such question hav‘ng been made in the court 
below. The statute does not prescribe the form or manner of no- 
tice. It may have been given or waived. 

Judgment reversed. 


October 16, 1€83. 
Hatt, Justice. 


[ Rumph sued Cleveland in a justice’s court, and obtained 
judgment. The case was carried to the superior court by 
certiorart. At the first term it was called, and defendant 
in certiorari filed exceptions to the answer thereto because 
it did not fully set forth the testimony. At the nextterm, 
when the case was called, plaintiffin certiorari moved to dis- 
miss the exceptions because they were not sworn to. * The 
court sustained the motion and dismissed the exceptions, 
giving as an additional reason therefor that defendant in 
certiorari did not at the first term take an order requiring 
the justice to re-answer. The certiorari was sustained, 
and the defendant therein excepted. ] 


Woop et al. vs. Hares. 


1. On proof of title in a minor, he may recover, though letters of 
guardianship be not produced, and the suit be in the name of the 
guardian. Code, §3263; Ansley vs. Jordan, 61 Ga., 488. Title on 
the death of the ancestor vests in the heir, and not in the guardian, 
if there be one. If none, or letters not produced, and guardian 
necessary, court should appoint. 
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Wood et al. vs. Haines. 
=e 


2. Possession by the heirs under the ancestor, of lands, in the pos- 
session of which he died in 1863, in the war, up to the filing of the 
writ, or a short time before, is such title as will entitle the heirs 
to recover, the defendant showing none. 

3. The record does not show to whom the sheriff’s deed was made, 
or who bought the land under the justice court ji. fa. ; therefore, 
no error appears in ruling out the deed and fi. fa. 

J udgment reversed. 





December 4, 1883. (Head-notes by the court.) 


Jackson, Chief Justice. 


[W. H. Wood, C. M. Wood, Ella E. Wood, and Ella E. 
Wood, as guardian of Emmett B. Wood, brought complaint 
for land, against Haines in 1881. Plaintiffs’ abstract of 
title set out that they were the only heirs of W. M. Wood, 
deceased. On the trial, they showed that the decedent was 
in possession at the time of his death in 1863; that plain- 
tiffs were his only heirs; that they had remained in pos- 
session from the date of his death until ousted by defend- 
ant; and that there had been no division of the estate. 
Defendant introduced no evidence. The jury found for 
the plaintiffs. Defendant moved for a new trial, on the 
grounds, among others, that the verdict was contrary to 
law and evidence; that tho court refused to grant a non- 
suit, and charged to the effect that possession in the ances- 
tor, at the time of his death, and possession since by his 
family, would warrant a recovery, in the absence of any 
proof of title by the.defendant; because Mrs. Ella E. Wood 
recovered as guardian of Emmett Wood, though no evi- 
dence of the guardianship was produced to the jury ; and 
because the court rejected from evidence the justice court 
| ft. fa. under which the land was sald, and the sheriff's deed 
based thereon. (These are not set out in the record.) 
The motion was overruled, and defendant excepted. ] 
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Nichols vs. The State of Georgia. 


Nicuots vs. THe STATE or GEORGIA. 


1, This court is not satisfied with the verdict in this case. The charge 
was rape; the verdict was assault, based upon improper exposure 
of a female patient’s person by her doctor, under false and fraudu- 
lent statements of the necessity therefor. The evidence should 
have been as clear and satisfactory as would have been necessary 
to convict of rape. It was not so. 

. While the court should give the law of the case in charge, yet he 
should ba careful not to press an untried issue, without warning 
to the defendant or notice of it to his counsel, giving it in his last 
charge to the jury. ; 

(a.) Where the indictment was for rape, and that issue alone was 
tried, it was hardly fair to the defendant to charge and press upon 
the jury law to the effect that they might find a verdict of guilty 
of an assault, if the defendant was a physician and wrongfully ex- 
posed the person of a femate patient. 

Judgment reversed. 


September 11, 1883. 


Jackson, Chief Justice. 


[Nichols was indicted for rape, alleged to have been 
committed upon one Mary Herndon. The defendant was 
a doctor. The prosecutrix testified that he pretended that 
it was necessary to use instruments in treating her, and so 
pulled up her clothing and had connection with her, hold- 
ing her arms. The evidence was very conflicting. The 
woman claimed to have been assaulted appears to have 
made no outcry and no immediate complaint, though there 
were others in the house. Afterwards she made an affi- 
davit that she was satisfied that she was wrong in her 
charges against defendant. 

The jury found a verdict of guilty of an assault. De- 
fendant moved for a new trial on the following, amony 
other grounds : 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the issue was tried solely on the charge of 
rapé; Counsel so argued the case, and no point was raised 
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King vs. Davidson. 


as to whether defendant might be convicted of assault, nor 
was counsel for defendant put upon notice that such an 
issue would be tried until the charge of the court was 
given. The court charged, among other things, that if 
defendant was not guilty of rape, the jury might consider 
whether he was guilty of an assault; that if he took ad- 
vantage of the relationship of physician and patient, and 
removed the garments of a female patient under the false 
and fraudulent pretence that he could not otherwise judge 
of the case, it would be an assault. The court charged 
further in regard to this subject, and read from Greenleaf 
on Evidence upon the same. 
The motion was overruled, and defendant excepted. ] 


Kine vs. Davipson. 


[Jackson, Chief Justice, did not preside on account of providential cause. ] 


This case is concluded by the judgment when it was here before (69 
Ga., 708), and the matter is res adjudicata. After the remitter had 
been returned from this court and made the judgment of the court 
below, it was error to allow exceptions to be filed by defendant. 
They came too late, and final judgment should have been granted 
for the plaintiff. 

Judgment reversed. 


December 4, 1883. 
BLANDFORD, Justice. 


[ When this case was formerly before the superior court, 
the judgment was as follows: 


‘* The above stated case having been referred to a referee, and his 
report having been returned to the court, and it appearing that said 
referee misconstrued the order of reference taken by consent, and it 
further appearing that counsel will (not?) agree upon another order 
of reference, and it further appearing that counsel for plaintiff ob- 
jected to said case being referred back to the referee with the order 
enlarged so as to express the intention of this court in the original 
order of reference: It is ordered that said order of reference be set 
aside, and also that said case be placed upon the docket of this court, 
and stand for trial at October term, 1882.’’ 
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Summers, ordinary, vs. Christian et al. 


This judgment was reversed (See 69 Ga., 708). The 
remitter states that the court below “ erred in vacating the 
order of reference, and setting aside the award, and not 
ordering the same to be made the judgment of the court.” 

When the judgment of the Supreme Court was made 
the judgment of the court below, the defendant filed cer- 
tain exceptions to the award. Plaintiff moved to strike 
them, and to make the award the judgment of the court. 
This was refused, and plaintiff excepted. ] 





SuMMERS, ordinary, vs. CHRISTIAN e¢ al. 


Section 897 of the Code provides that the overplus arising from the 
sale of unreturned property for taxes shall be paid to the ordi- 
nary as a part of the educational fund, subject to the claim of the 
true owner within four years. Inthe present case, the action was 
brought by the purchasers at the sheriff’s sale, but it did not ap- 
pear what right they had to recover such overplus, whether by 
assignment from the true owner or otherwise. 

(a.) It may be that the persons having charge of the disbursement of 
the educational fund might maintain an action against the ordina- 
ry for a misapplication of this fund, if not barred. 

Judgment reversed. 


November 16, 1883. 


BLANDFoRD, Justice. 


[Christian, for the use of various parties, brought suit 
against Summers, the former ordinary, and his bondsmen, 
alleging that a fi. fa. had been issued by the tax collector 
of the county against a certain lot of land, said to belong 
to one Weldon, for taxes; that it had been sold by the 
sheriff, and after paying costs, the fund arising therefrom 
had been ‘paid to Summers, as ordinary, on-account of the 
school fund; that the owner of the land was an idiot from 
his birth, and the sale entirely void; that plaintiff bought 
at the sheriff's sale, and subsequently sold the land to the 
parties for whose use he sued, and that the title failed. 
He therefore claimed that the consideration had entirely 
v 72-14 
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194 SUPREME COURT OF GEORGIA. 


Rivers vs. Hood. 


failed, and that he should recover the money so received 
by defendant. 

On motion, all of the defendants were stricken except 
Summers. It is unnecessary to detail the evidence, further 
than to state that plaintiff introduced testimony to show 
that he had asked defendant in 1876 to hold the money, 
and the latter said he ha it still in his hands, and would 
hold it. Defendant testified that the sale was in 1869; 
that he held the fund raised for four years, and no demand 
being made for it, and there being no school board at that 
time, he paid it out for the building of a county bridge. 
The case was submitted to the presiding judge without a 
jury He rendered judgment for the plaintiff for $369.98 
principal, withinterest. Defendant thereupon excepted. ] 
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At the monthly session of the county court, it has jurisdiction of issues 
on distress warrants, where the amount of the principal does not 
exceed one hundred dollars, and at its quarterly session it has 
jurisdiction of such issues on distress warrants, where the amount 
is in excess of that sum, but not more than three hundred dollars, 
(except where the warrant is issued by the county judge himself). 
Therefore, where a notary public and ex-°fficio justice of the peace 
issued a distress warrant for two hundred and thirty-five dollars, 

. returnable to the next term of the county court, it was properly 

- returned, together with the counter-affidavit thereto, to the next 

quarterly session of the county court. Code, §§283 (f), 295; 60 

Ga., 628 

Judgment reversed. 


February 2, 1884. 
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HAL.., Justice. , 





| A distress warrant for $235.00 was issued by a notary 
public and ex-officia justice of the peace, and made return- 
able to the next term of the county court. It was levied 
by a constable, and on defendant’s making a counter- 
affidavit and giving bond, the officer returned the papers 
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Sut'on vs. Robinson, for use .etc. 


to the next quarterly term of the county court, although 
a monthly term had intervened. The case was carried to 
the superior court by appeal. A motion was made to dis- 
miss the warrant, because it was returnable to the monthly 
term of the county court. This motion was sustained, 
and plaintiff excepted. } 


Sutton vs. Rosryson, for use. 


1. Where a former sheriff had in his hands money belonging to a- 


plaintiff, and failed to pay it over upon demand made therefor, he 
was liable, not only for the principal, interest and costs which he 
had collected on the plaintiff's fi. fa., but also for the costs in the 
rule against him instituted by the plaintiff to recover the money. 
2. This case hav:ng been brought here for delay only, ten per cent 
damages on the principal sum of one hundred dollars are awarded 
against the plaintiff in error. 
Judgment affirmed with damages. 


October 2, 1883. 


[Robinson ruled Sutton, former sheriff, for the principal,. 


interest and costs collected by the latter on a fi. fa. He 
answered the rule, and said he had the money in court, 
but refused to pay the costs of the rule, The court held him 
liable therefor, and made therule absolute. He excented.] 


Tur CHRUNICLE AND CONSTITUTIONALIST vs. ROWLAND 


An affidavit to obtain an attachment stated as follows: The affiant 


‘fon édath says that he is attorney at law in this matter for the: 


Chronicle and Constitutionalist, a corporation chartered under th3 
laws of said state, and that S. C. Giles is indebted to said Chroni- 
cle and Constitutionalist, to the best of his knowledge and belief, 
in the sum of one hundred and seventy-five dollars, with interest 
from April 12, 1881, and that the said 8S. C. Giles is not a resident 
of said state, but resides without the limits thereof :’’ 

Held, that the words ‘‘to the best of his knowledge and belief ’’ only 
qualified the statement as to the indebtedness, and did not qualify 
the other clauses of the affidavit, so as to render it insufficient. 

(a.) This case differs from those in 60 Ga., 112, and 28 Jd., 351. 
Judgment reversed. 


December 4, 1883, 
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Murphy vs. The Tallulah Steam Fire Engine Company No. 3; ete. 





BLANDFORD, Justice. 


[Under the affidavit set out in the head-note, summons 
of garnishment was issued and served, and a bond was 
given to dissolve it. After judgment against the defend. 
ant on the bond, he moved to set it aside because of the 
insufficiency of the affidavit on which the attachment was 
based. The motion was sustained, and the plaintiff ex- - 
cepted. | 


‘Mourpay vs. Tae TALttutan STeaM Fire EnGIne Company 
No. 3. 


A bill in equity cannot be dismissed on demurrer at a term prior to 
that to which the bill is made returnable. Code, §§4191, 4194. 
(a.) Semble, that the act of 1869, which provides for the determination 
of a demurrer in vacation, contemplates a vacation subsequent 

the return term of the bill. 
(b.) This case differs from that in 32 Ga., 670, 672. 
Judgment reversed. 


February 9, 1884. 


.J ackson, Chief Justice. 


[A bill was filed in Fulton superior court, returnable to 
the fall term, 1883, thereof. At the spring term, 1883, on 


demurrer, the bill was dismissed, and complainant ex- 
‘cepted. | 


DantEts vs. Epwarps & Dokes e¢ al. 


1. Although a lease of certain turpentine lands was made in 1877, 
and was for three years only, the time at which it was to begin 
not being specifically stated, but enough being set out to show that 
the parties may have intended it to begin at the time the trees in 
each lot were boxed, there being many lots, in two counties, if the 
lessor saw the boxing being done in the year 1882, and not only 
did not object, but urged that it be done, equity will estop him 
from setting up an adverse construction of the instrument, in order 
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The Exchange Bank of Macon vs, Elkan 


to turn out the lessees, who, under his urging, expended their 'abor 
and capital in preparing for the turpentine business. 

If this were not so, the defendants are able torespond in damages 
under a judgment at law, and those damages are as ascertainable 
asin cases of trespass in destroying the cultivation of land for 
crops, or other similar busincss—the quantum of damages turning 
on the amount of damage done and the estimate thereof, in the 
opinion of witnesses expert in, or acquainted with, such operations. 

. The remedy at law to evict a tenant holding over is complete. 

. The chancellor decides upon controverted facts, on applications for 
injunction, and this court does not interfere, 
Judgment affirmed. 

September 18, 1883. 


‘ 


Jackson, Chief Justice. 


[Injunction was prayed to restrain defendants from tres- 
passing on certain lands used for the manufacture of tur- 
pentine. Defendants claimed the right to use the lands 
under a lease, which they insisted had not expired. They 
also asserted their solvency. The injunction was refused, 
and complainant excepted. 


Tae Excuanacre Bank or Macon vs. ELKAN. 


Suit was brought in the county court of Bibb county. On the first 
day of the term, no litigated cases were heard, but judgments were 
rendered where no defences were set up. Counsel for plaintiff in 
this case stated that he desired a judgment init. The court in- 
quired if the case was defended, to which counsel responded in the 
negative, and the court permitted him to make out his case by 
proof, 2nd rendered judgment for the plaintiff. No plea had been 
filed, and no name of counsel for defence had been marked on the 
docket. Later in the day, two attorneys who had obtained leaves 
of absence came into court, and announced that they had a defence 
to the suit; that they had conferred with counsel for the plaintiff, 
and that the understanding had with him was, that the case should 
not be heard until they had been advised. The judge of the county 
court, upon this statement, ordered that the judgment be opened, 
and that the defendant be allowed to plead: 

Held, that this was error. No agreement of counsel is binding, unless 
in writing. No such agreement was shown, but the case was rein- 
stated, upun the mere verbal statement of counsel for one side. Nor 
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198 SUPREME COURT OF GEORGIA. 
DeLoach vs. Trammell e¢ al. 


was it proper to pass such order without notice to opposing counsel, 
and thereby practically pronounce him guilty of bad conduct, with- 
out a hearing. 

(a.) This court recognizes the distinction between a motion for new 
trial and a motion to set aside a judgment; and also a inotion to ar- 
rest a judgment and one to setit aside. The rule is als.» recognized 
that judgments of a court of record are in fieri, at least until en- 
tered of record or on the minutes of the court, if not during the 
entire term. But if this were a motion to set aside a judgment, 
notice should have been given to the adverse party. Strictly 
speaking, this motion was neither a motion for a new trial, nor 
one to set aside a judgment, nor to arrest a judgment. It partakes 
rather of the nature of the first than of the others, not being predi- 
cated on what appears of record. It was, in fact, a matter of prac. 
tice in the county court. Code, §3588; 53 Ga., 91,52; 55 Id., 274. 
Judgment affirmed. 


October 16, 1883. 
Jackson, Chief Justice. 


[On certiorarz to the superior court, the action of the 
judge of the county court in opening the judgment was 
set aside, and to this exception was taken. | 


DeLoacn vs. TRAMMELL ef al. 


Where an injunction case has been regularly entered on the docket of 
the term of this court to which by law it belongs, and on the call 
thereof has been dismissed for want of prosecution, it will not be 
reinstated, although it may be made to appear to the court tat 
counsel had agreed for it to be returned to the next term, 
and were willing for the case to be reinstated, and although the 
judge’s certificate to the bill of exceptions named the succeeding 
term as the one to which the record should be sent up 
Motion to reinstate denied. 


[DeLoach filed his bill against Trammell et ai., praying 
for an injunction. It was refused on December 29, 1883, 
and a bill of exceptions was tendered and signed the same 
day. The writ of error commanded the clerk to transmit 
the record to the next February term of the Supreme 
Court. It and the bill of exceptions were transmitted by 
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Platen, relator, vs. Adams, judge. 








him to the clerk cf the Supreme Court, and filed in the 
office of the latter on January 11,1884, and entered on the 
docket of the then pending term, the September term, 
1883. When the heel of the entire docket was reached, 
this case was called in its order, and dismissed for want of 
prosecution. Subsequently, counsel for plaintiff in error 
moved to reinstate the case, alleging that counsel for both 
parties had agreed that the case should be made returna- 
ble to the February term, 1884, and should not be ad- 
vanced or disposed of before that time, and that the writ 
of error was drawn returnable thereto. Counsel for de- 
fendant in error admitted these facts, and joined in the 
request that the case be reinstated. The court refused to 
reinstate it. | 


P.LaTEN, relator, vs. ADAMS, judge. 


1. When a mandamus nisi has been issued to a judge of the superior 
court, requiring him to show cause why he should not sign a bill of 
exceptions, and in answer thereto he states that he has no evi- 
dence of the truth of the statement of facts contained in the bill of 
exceptions, and no proceedings have taken place before him by 
which he could verify them, the rule will be discharged. 

. Such an answer cannot be traversed. Code, $4258. 

Rule discharged. 


to 


January 8, 1884. 


Jackson, Chief Justice. 


[The bill of exceptions tendered to the judge recited 
transactions and litigation, covering a number of years, 
much of which was prior to the term of the judge then 
presiding, though the final order excepted to was made 
by him. On the return of the answer of the judge, the 
relator moved to be allowed to traverse it, but this was 
refused. ] 
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Walker vs. The State of Georgia.—Beal v3. The State of Georgia. 


WALKER vs. THE STATE OF GEORGIA. 


1. The evidence in this case not only authorizes but requires the ver- 
dict. 

2. The principles of law were correctly given and fully and impar- 
tially applied to the facts and circumstances in evidence. Every 
right of the defendant was carefully guarded, and the verdict was 
not contrary to the evidence. , 

The indictment being for assault with intent to murder, and the 
judge having fully instructed the jury under what circumstances 
they might find the defendant guilty of the crime charged, or of 
shooting at another, or of assault and battery, or of assault sim- 
ply, there was no error in instructing the jury as to the form of 
their verdict, in case they should conclude that the defendant was 
guilty of assault and battery. 

. There was sufficient evidence to justify the conclusion that the 
pistol used in this case was loaded with powder and ball. 

. The credulity of witnesses is a question for the jury. 

. If evidence be admitted without objection, it forms no valid 
ground for new trial. 
Judgment affirmed. 
September 25, 1883. 


Pe ER aa 
Sd es ee ee 


ec 


rel HS A isn te 
Lf 7 


Hat, Justice. 


[ Defendant was convicted of assault with intent to mur- 
der. He moved for a new trial, which was refused, and 
he excepted. | 


BEAL vs. THe STATE OF GEORGIA. 


. There is ample evidence to convict the defendant of burglary, if 
the boy twelve years old (a witness) was not an accomplice. If 
coerced by fear of life or limb, he could not be an accomplice, be- 
cause he could not commit a crime when so coerced. Code, §4303. 

. The court submitted the issue on that question as fairly for the 
defendant as could be asked by him, and the jury found that he 
was so coerced, under evider.ce enough to sustain the finding, the 
tender years of the boy being considered. Code, §§4294, 4295; 32 
Ga., 496. 

Judgment affirmed. 
Octobe: 2, 1883. (Head-notes by the court.) 
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Jackson, Chief Justice. 





SEPTEMBER TERM, 1883. 


Neel, receiver, vs. Field.—Savannah, Griffin & North Alabama R. R. vs. Shell; ete. 


NEEL, receiver, vs. FIELD. 


Where matters in controversy between two parties were submitted to 
arbitration, and the party in whose favor the award was made 
received money and notes of other persons from the opposite party, 
in full settlement thereof, knowing, at the time, that there was a 
mistake in the calculation by which the full amount of interest 
due him had not been allowed, he could not retain the amount 
received under the arbitration, and also sue for the balance claimed 
to be due by reason of the mistake. If he received the money 
and notes in full settlement under the award, after notice of the 
mistake, he must abide the settlement. 

Judgment reversed. 


November 20, 1888. 


BLANDFORD, Justice. 


Tue SavannaH, GrirFIn & NortH ALABAMA RAILROAD 
vs. SHELL. 


A party applying for a writ of certiorari from a justice’s court is re 
quired to produce a certificate from the justice that all costs which 
have been assessed on the trial below have been paid. This re- 
quirement is not met by producing a bill containing certain items 
of cost anda receipt showing that such itemized bill has been paid, 
but not showing that all the costs have been paid. Code, $4050; 
70 Ga., 716. 

Judgment affirmed. 


November 6, 1883. 


BLANDFORD, Justice. 


Hupson vs. THE State oF GEORGIA. 


The evidence shows the plaintiff in error to be guilty as he was 
charged in the indictment; indeed, the testimony is so strong and 
satisfactory as to demand the verdict beyond a reasonable doubt. 

Judgment affirmed. 


October 9, 1883. 


BLANDFORD, Justice. 
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Staniey vs. The Richmord & Danvilie Extension Company ; e:e, 


STaNLEY vs. THE Ricumonp & DaNvitite EXTENSION 
CoMPANY. 


In suit by a widow against a railroad for the homicide of her hus- 
band, the evidence for the plaintiff was as follows: The deceased 
was employed by de‘endant to work on a railroad; while so em- 
ployed, one A., as “‘boss,’”’ directed him, together with other 
hands, to pushcertain cars loaded with iron, and directed them to 
stand on the side and shove them ; the deceased voluntarily placed 
himself between two flat cars, and while they were being pushed 
and in motion, he fell; the car ran over his foot or leg, and from 
the injury so received he died. It did not appear when the de- 
ceased placed himself between the cars, that the ‘‘ boss’’ knew 
he had done so, or what relation this ‘‘ boss ’”’ sustained to the de- 


ceased and his associates : 
Held, that the evidence failed to make out any case against the rail- 


road, and a non-suit was properly awarded. 
Judgment affirmed. 


February 2, 1884. 


BLANDFORD, Justice. 


LeMaXx vs. SAUNDERS ef al. 


1. This case is controlled by that of Kleckley vs. Leyden, 63 Ga., 


215. 
2. There was no abuse of discretion in refusing to grant a new trial 


on the ground that the verdict was contrary to law and evidence. 
Judgment affirmed. 


October 16, 1883. 


BLANDFORD, Justice. 


Epwarps & DUKES vs. HARRELL. 


Every material question in this case is covered by the opinion in the 
case of Daniel vs. Edwards & Dukes et al., decided today. 
Judgment affirmed. 


September 18, 1883 


Hat, Justice. 








i 


bo 


Jackson, Chief Justice. 


SEPTEMBER TERM, 1883. 


Moseley vs. Evans et al.—Harris, executor, vs. Butler. 


MosELEY vs.. EVANS et al. 


Where it was sought to establish a copy in lieu of a lost will, and 
two of the three persons appearing as subscribing witnesses were 
sworn, in the absence of any attack on their credibility, evidence 
that they were men of goud standing and entitled to credit, was in- 
admissible. 


. The person whose name appeared as the third subscribing witness 


not having been sworn as a witness, evidence that he was a 
man of bad character, was unworthy of belief, and had made cer- 
tain statements in relation to the matter, was inadmissible. 


. Where a paper purporting to be a copy ofa lost original will was 


sought to be established and probated, the only evidence of the 
making of the will: being the testimony of two of the persons 
whose names appeared as subscribing witnesses, the third person 
whose name s0 appeared being in court, but not sworn, and there 
beinz no evidence to show the existence ot the will after the death 
of the testator, or that the will, if any existed, was lost or de- 
stroyed, a verdict against the paper so propounded was proper. 
70 Ga., 333. 

Judgment affirmed. 


October 23, 1883. 


BLANDFORD, Justice. 


Harris, executor, vs. BUTLER. 


. On a careful examination of this bill of exceptions and the entire 


record, we are unable to find anywhere on or in either, both being 
attached to each other, any certificate by the clerk of the superior 
court that what is styled the bill of exceptions is the true original 
bill of exceptions, or any certificate at all about any paper in the 
entire package as the bill of exceptions. We have no jurisdiction, 
therefore, of the case, and it must be dismissed, there being here 
no legal writ of error. 


. On an examination of the record, it appears that the evidence re- 


quired the verdict, and we are, therefore, less reluctant to dismiss 
the case. 
Writ of error dismissed. 


October 2, 1833. (Head-notes by the court.) 
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204 SUPREME COURT OF GEORGIA. 


Navel et al. vs Grannis et a/ —Patterson et al., road com'rs, vs. Hendrix et al. 


NAVEL et al. vs. GRANNIS ef al. 


During the term when a case was tried, a motion for new trial was 
made and a brief of evidence was filed, but owing to a disagreement 
of counsel, the brief was not then approved. When the motion 
was called at that term, counsel for plaintiff not being present, it 
was continued by the court to the next term. When it was then 
called, a motion was made by defendant to dismiss it, because the 
brief of evidence had neither been agreed upon nor approved at 
the term when the motion was made. The motion to dismiss was 
overruled, and the brief perfected : 

Held; that it was proper to overrule the motion to dismiss. It was 
in the discretion of the court to continue the motion for new trial, 
and at any time thereafter, before the hearing, it could be amended 
by perfecting the brief. 49 Ga., 179; 54 Jd., 256; 44 Jd., 266; 56 
Ia., 468. 

(a.) The cases in 5 Ga., 399; 8 Id.,112;9 Id., 504, arose under the rule 
as it existed prior to the adoption of the Code. In tue cases in 50 
Ga., 595; 52 Id., 354, no brief at all was filed which was agreed 
upon or approved at the trial term, or any subsequent term of the 
court. The cases in 66 Ga., 277, and 68 Ga., 815, rested upon the 
agument of counsel, and it washeld that time was of the essence 
of the contract. 

Judgment affirmed. 


October 23, 1883. 


Hatt, Justice. 


PaTTERSON e¢ a/., Road Commissioners, vs. HENDRIX e¢ al. 


1. Where a case was argued during the term of court, and a consent 
order was taken, allowing the presiding judge to decide the same 
in chambers within thirty days from the date of +he order, time 
was of the essence of the consent, and a judgment rendered in 
chambers after the time allowed had expired was coram non judice 
and void, and on exception will be reversed. Code, §249; 60 Ga., 
123; 55 Id., 258; 59 Id., 628. 

. Two distinct persons having no privity of any sort between them, 
except that both had failed to obey a summons to do road duty, 
and had been tried therefor by the commissioners’ court, cannot 
unite in one certiorari to the judgments against them. 

Judgment reversed. 


December 21, 1883 


Jackson, Chief Justice. 
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a) 
Lamar vs. The State of Georzia.—Hazzar i vs. The Mayor, etc., of Savannah ; etc, 


LaMAR vs. THE STATE OF GEORGIA. 


. There was no ruling, charge or decision in this case exception to 
which was not properly abandoned in this court. 

. The verdict may not have been required, but was sustained by the 
evidence. 

. This court cannot consider any errors not plainly specified in the 
bill of exceptions. Code, §4251. 


Judgment affirmed. 
October 2, 1883. 


Hatt, Justice. 


Hazzarp vs. THE Mayor, Etc., oF SAVANNAH. 


There was no abuse of discretion*in granting a new trial on-the ground 
that the verdict was not supported by the evidence, the case being 
quite a weak one on the evidence. 

Judgment affirmed. 


January 9, 1884. 


Jackson, Chief Justice. 


GUNTER vs. Mooney 

A woman and another entered into a written agreement on July 15, 
1862, whereby the other party was to take the son of the woman, 
feed and clothe him, and give him acommon school education, and 
a horse, bridle and saddle when he became twenty-one years of 
age; the son became of age in December, 1874, arid brought suit 
in 1880, alleging a breach of the covenant, in that the person so 
agreeing had failed to give him a common school education: 

Held, that the plaintiff could not maintain an action of covenant on 
the agreement set out, he not being a party or privy to the same, 
but a mere stranger, and the case was properly dismissed on de- 
murrer. 1 Chitty Pl., 20,3 and cit. 

(a.) Section 2747 of the Code does not militate against this view. 
Judgment affirmed. 


September 11, 1883. 


BLANDFORD, Justice. 
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Goss vs. Lord.—The Savannah, Griffin and North Alabama Kailroad vs. Holkombe. 


Goss vs. Lor. 


Where a certiorari was taken from the judgment of a justice, assign- 
ing errors of judgment as to facts, without appealing to a jury in 
a justice’s court, it was properly dismissed, on moti»n. 69 Ga., 841; 
70 Ga., 723; Sav., Griffin & N. A. RB. R. vs. Holcombe, post. 
Judgment affirmed. 


November 6, 1883. 


Hai, Justice. 


Tue SAVANNAH, GRIFFIN AND Nortu ALABAMA RAILROAD vs. 
Ho.comse. 


Where the issue in a justice’s court is one of fact, appeal, not certio- 
rari,is the remedy. 69 Ga., 841; Goss vs. Lord, supra. 
Judgment affirmed. 


November 6, 1883. 


Jackson, Chief Justice. 


Dyson vs. THE STATE OF GEORGIA. 


. The evidence fully sustains the verdict. 

2. Jurors cannot impeach their finding by showing that the verdict 
was not fully, freely amd unconditionally agreed to by them, and 
that it was made under a misapprehension as to the effect of a 
recommendation to mercy. 

The newly discovered evidence in this case is cumulative and im- 
peaching in its character, and might have been procured at the 
trial by the use of proper diligence. 

A ground of a motion for new trial to the effect that the defendant 
was unintentionally prevented by accident from stating to the jury 
all that he desired or intended to state, is not sufficient, where it 
does not appear who prevented him from making such statement. 
In order to require a new trial, it should appear that this right was 
denied by the court. 

Judgment affirmed. 


October 2. 1883. 


BLANpDFORD, Justice. 
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Sitton vs. Cureton et ul.—Dale & Wells vs. Daniels; vale & Wells vs. Marmelstein. 


S1rTon vs. CURETON ef al. 


The question of overflowing lands by a mill-dam having been sub- 
mitted to arbitration, an award that the owner of the dam pay to 
the owner of the land aspecified sum annually ‘‘for each year he 
keeps his mill-dam up to a certain point indicated by the arbitra- 
tors on a certain stump,”’ included the right of the dam owner to 
raise the water to the height indicated by the arbitrators. 

(a.) Tue sole question being whether the water had been raised to a 
greater height than the award allowed, it should have been left to 
the jury. 

Judgment reversed. 
November 20, 183. 


BLANDFORD, Justice. 


Date & WELLS vs. DanteLs; DaLE & WELLS vs. Mar- 
MELSTEIN. 


These cases are controlled by the ruling in Thompson vs. Spraigue, 
Suulle & Co., 69 Ga., 409. 
Judgment affirmed. 
January 8, 1884. 


Jackson, Chief Justice. 


Tue SAVANNAH, FLoRIDA AND WESTERN RatLway vs. 
STEWART. 


Where suit was brought against a railroad for damages for killing an 
ox, and the orily question was, whether the agents of the road, at 
the time of the casualty, were in the exercise of all ordinary and 
reasonable care and diligence, that issue was for the jury; and 
it having been fairly submitted, and there being conflicting ac- 
counts of the transaction, and the court below being satisfied with 
the finding, there was no abuse of discretion in refusing a new 

trial. 61 Ga., 11; 65 Jd., 714; 56 Jd., 540; 60 Id., 182; Code, 
§3033. 
Judgment affirmed. 


September 18, 1883. 


Hatt, Justice. 
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208 SUPREME COURT OF GEORGIA. 


West vs. The Atlanta and West Point Railroad.—Sryans vs. Mabry; etc. 


West vs. THE ATLANTA AND West Point Rarroap. 


The first grant of a new trial, on the ground that the verdict was con- 
trary to the charge of the court, will not be disturbed, unless the 
verdict was demanded by the evidence, and the court below abused 
the legal discretion given him by law, in making such grant; 
such was not the case here. 56 Ga., 398; 6 Id.. 31, 222; 60 Jd., 
120, 154, 594. 

Judgment affirmed. 


November 6, 1883. 


BLANDFORD, Justice. 


BryANns vs. MABRY. 


A notice that ‘‘I have applied for and had issued the writ of certiorari 
returned to the next term,’’ etc., is not a sufficient compliance 
with the requirement of section 4059 of the Code that notice shall 
be give. of the sanction of the writ of certiorari. 65 Ga., 303. 

(a.) In 67 Ga., 515, the case was different. There the notice showed 
that the court had taken action upon the petition and had granted 
the writ. 

Judgment affirmed. 


November 6, 1883. 


BLANDFORD, Justice. 


Minor et al. 7s. DEV AUGHN. 
[Hall, Justice, being disqualified, did not preside in this case.] 


A court of equity has power to restrain.one from increasing the height 
of his mill-dam, if such increase of height would be productive of 
loss of health in the family of another residing in the neighbor- 
hood of the mill; nor does it matter whether the mill is in the 
town or the country. 18 Ga., 528. 

Judgment affirmed. 


October 2, 1883, 


BuanprorD, Justice. 





SEPTEMBER TERM, 1883. 


Ison vs. Manley: Neal vs. Henderson. 


Ison vs. MANLEY. 


The question presented by this record being whether, under facts on 
which testimony was had on a trial before the corporation court 
of the city of Griffin (from whose judgment a certiorari was taken), 
a certain encroachment on a sidewalk was a nuisance, the judg- 
ment of the court below will not be reversed because he remanded 
the case for a new trial, instead of rendering a final judgment 
therein. 

(a.) It isnot decided whether any encroachment on a sidewalk, which 
narrows it, so as to give ingress and egress to a basement or cellar, 
is per se a nuisance which the corporation must abate, on com- 
plaint by any private person; or whether it is in the discretion of 
the city authorities, on the facts in each case, in respect to the 
guards for securing the public safety, and the nature and extent 
of the interruption to the public convenience, or of the hurt or 
damage to the party or parties aggrieved. The record does not 
make this question squarely, and it is not passed upon it; but, as 
at present advised, this court inclines tothe opinion that the ques- 
tion of abatement must turn on the fact whether the encroach- 
ment is a nuisance. 

Judgment affirmed. 
Nov. mber 6, 1883. 


Jackson, Chief Justice. 


NEAL vs. HENDERSON. 


Where a person seeks to enjoin a judgment at law, the bill should set 
forth clearly and distinctly the grounds upon which the complain- 
ant’s equity rests; and if it shows upon its face that the judgment 
at law was rendered by reason of his own negligence in not mak- 
ing the necessary defence, a court of equity will not grant relief 
by injunction. Code, §3129; 71 Ga., 523. 

(a.) Where, after the foreclosure of a mortgage, the defendant filed 
an affidavit of illegality to the execution thereon, upon the ground 
that it had been paid, and the issue formed by such affidavit was 
passed upon by a jury, who found in favor of the plaintiff in fi. fa., 
upon a bill then filed to enjoin the execution, an injunction should 
have been refused.* 

Judgment reversed. 
February 2. 1&84. 
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King vs. The American B. H. O and Sewing Machine Company; etc. 


Kine vs. Toe American B. H. O. anp Sewina MACHINE 
CoMPANY. 


In order for this court to reverse the first grant of a new trial, it must 
appear that the verdict was demanded by the evidence, or at least, 
that the grant was an abuse of discretion; and this court, in such 
a case, will not closely scan the record with a view to reverse the 
court below. 

Judgment affirmed. 


November 6, 1883, 


Jackson, Chief Justice. 


Tue SoutHeRN Express CoMpANy vs. WHEELER. 


. Section 4059 of the Code requires ten days’ notice in writing of the 
sanction, etc., of the writ of certiorari, and if it be not given, the 
writ will be dismissed. Code, §4059; 44 Ga., 16. 

. It may be waived, but the waiver must be in writing. 46 Ga., 616. 

. A bond, signed by one as attorney in fact for plaintiff in certio- 
rari, should be accompanied by the power of attorney. None ap- 
pearing in the record, the writ of certiorari should have been dis- 
missed. The court was, therefore, right to dismiss the certiorari 
on both grounds. 

Judgment affirmed. 


October 2, 1883. (Head-notes by the court.) 


Jackson, Chief Justice. 


Hicks et al. vs. CoHEN. 


It appearing that the claimant had been made a party to a rule in 
reference to the judgment and execution by virtue of which the 
property claimed was levied on, and the claimant having with- 
drawn his claim, it is ordered that the writ of error on behalf of 
the claimant, on grounds in respect to errors in reference to the 
rule, be dismissed,—the claimant after the withdrawal of his claim 
having no interest in the said judgment and execution. 33 Ga.,_ 
205. 

Writ of error dismissed. 
September 18, 1883. (Head-note by the court.) 


Jackson, Chief Justice. 





SEPTEMBER TERM, 1883. 211 


Brown vs. The State ; The County of Houston vs. The Central Railroad; etc. 


Brown vs. THE STATE oF GEORGIA. 


. The evidence in this case shows the defendant guilty beyond a 
doubt. , 

. One has the right ia this state to carry a pistol in an open manner 
and fully exposed to view, but to carry such weapon (not a horse- 
man’s pistol) concealed is a crime; nor is it any defence to an 
indictment for carrying a pistol so concealed, that the defendant’s 
life had been threatened. 

Judgment affirmed. 


September 25, 1883. 


BLANDFORD, Justice. 


Tue County or Houston vs. THE CENTRAL RAILROAD. 


This case falls within, and is controlled by, the principle announced in 
The City of Albany vs. Savannah, F. & W. Rwy., determined at 
the present term of court. Our special.legislation as to the 
taxation of railroads virtually excludes counties and municipal 
corporations from levying a tax upon them and the appurtenances. 
necessary to maintain and operate them, for county and municipal 

. purposes, by making no provision for levying and collecting such. 
tax. Act of 1874, p. 107; Code, §§826 (a), 826 (g). 
Judgment affirmed. 
October 16, 1883. (Head-note by the court.) 


Hatt, Justice. 


McDonap vs. THE STATE oF GEORGIA. 


. The grounds of the motion for a new trial are certified by the judge 
to be incorrect, except that which alleges that the verdict is against. 
the evidence and the law. So that this alone can be considered. 

. On examining the record, the evidence appears ample to sustain 
the verdict; and, therefore, it is not against the weight of evidence: 
or.the law. 

Judgment affirmed. 


October 3, 1883. (Eead-notes by the court.) 


Jackson, Chief Justice. 
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Darpy vs. The Wesleyan Female College; DeGraffenreid vs, The State of Georgia. 


Darsy vs. THE WESLEYAN FEMALE COLLEGE. 


1. After a bill of exceptions had been lodged with the clerk of the 
superior court, and by him marked ‘“‘filed in office,’’ it was with- 
drawn by one of the counsel for plaintiff in error, the Outer page 
was taken off and a new one put in its place, an acknowledgment 
of service was made by counsel for defendant in error, and the pa- 
per was re-filed. The clerk sent up both the original outer sheet 
and the bill of exceptions as re-filed. Ona rule to show cause 
why counsel and the clerk should not be attached for contempt, 
the answers showed that there wasentire good faith, that the alter- 
ation was the result of a misunderstanding on the part of counsel 
and the clerk, the former not intending to have the paper marked 
filed when first handed to the latter, and that counsel for defend- 
ant in error were notified of what was done: 

Held, that the rule will be discharged. 

2. A clerk, having once received and filed a bill of exceptions, has no 
authority to alter it or allow it be altered by counsel for either or 
both parties. The bill of exceptions having been filed and an 
acknowledgment of service having been obtained thereon after- 
wards, it must be dismissed; and the taking off of the outer sheet 
and re-filing, being illegal, will not save the case from a dismissal. 
Writ of error dismissed. 


October 23, 1883. 


Jackson, Chief Justice. 


DeGRAFFENREID vs. THE State oF GgORGIA. 


. The conviction of the defendant in the mayor’s court, under a 1mu- 
nicipal ordinance, for disturbing the peace, will not protect the 
accused from a subsequent prosecution by the state for assault 
and battery, though the same transaction be involved in both cases. 
59 Ga., 168. 

The charge was not erroneous; it neither expressed nor intimated 
an opinion on the facts, but stated hypothetically that if certain 
facts were proved, they would gonstitute assault and battery. 

. The verdict was right. 

Judgment affirmed. 


‘September 18, 1883, 


Jackson, Chief Justice. 





SEPTEMBER TERM, 1883. 


Toomer vs. Coleman: Fuller vs. The State of Georgia. 


TooMER vs. CoLEMAN. 


From a petition for certiorari it appeared that the plaintiff had done 
some work for the defendant in building a house, for the consid- 
eration of defendant’s letting him have a cow; that defendant saul 
plaintiff had not complied with his contract of building, and there- 
fore refused compliance on his part by letting plaintiff have the 
cow. The cow was killed by arailroad. Defendant putin a claim 
for damages, and received $16.00. The plaintiff stood by, said 
nothing and acquiesced in the payment. Subsequently, at the 
suggestion of a third person, he brought suit against the defend- 
ant for the money so received: - 

Held, that from this evidence 1t would seem that the title to the cow 
had not passed to the plaintiff; and if so, he could not recover the 
money received for her from the railroad. He might have sued for 
the value or contract price of the building, if he fulfilled his con- 
tract, or for the cow or her value, if she was the consideration. 

(a.) If the title was in plaintiff, he might waive the conversion and 
sue for money had and received for his use, if the property had 
been turned into money. The judge of the superior court should 
have granted the writ of certiorari, that he might hear the case with 
the answer of the magistrate before him. 

Judgment reversed. 


September 18, 1883. 


Jackson, Chief Justice. 


FuLuer vs. THE STATE oF GEORGIA. 


1. Under an indictment for using opprobrious words (Code, $4372), 
it is incumbent on the state to allege and prove that such words 
were used without provocation. Proof of the use of opprobrious 
words alone is not sufficient, without showing the circumstances 
or in any way proving want of provocation. 

(a.) This differs from selling liquor without a license. There the 
license is held by the defendant and is peculiarly within his knowl- 
edge, and he cannot be required to criminate himself; but under 
the present charge, both parties have equal opportunities to prove 
the transaction as it occurred. 

Judgment reversed. 
September 11, 1883. 


Jackson, Chief Justice. 
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Grubb vs The State of Georgia; Pryor vs. Go'dsmith Brothers. agents; ete. 


GRvuBB vs. THE STATE OF GEORGIA. 


The evidence in this case showed the carrying of a pistol concealed 
to a place of amusement, the resistance of an officer who was pro- 
ceeding to arrest a woman who was falsely claimed to be his wife 
by the defendant, and a shooting at the officer in pursuance of 
this resistance: and a verdict of assault with intent to murder 
wasright. 1 Bish. Cr. L., 367 and cit. ; 29 Ga., 470. 
Judgment affirmed. 

November 20, 1853. 


Jackson, Chief Justice. 


Pryor vs. GOLDSMITH BrRoTuERs, agents. 


The record in this case discloses no error of law by the court, and the 
finding of the jury was demanded by the evidence. There was no 
error in refusing a new trial. 

Judgment affirmed. 
September 25, i883. 


BLANDFORD, Justice 


HAMILTON vg. PRICE. 


. There was no abuse of discretion in granting a new trial in this 
case which will require a reversal. Code, §3717. 

. If one obtained the money of another and made a fortunate and 
profitable investment, and in consideration thereof promised to 
procure her a place, and in pursuance of this under:tanding, in- 
duced her to move and take possession of certain land, and she 
abandoned her former home in consequence of this agreement, 
made permanent and valuable improvements on the land, and 
parted with her money for that purpose, such a contract and part 
performance will give a right to relief in equity, by a decree for 
specific performance. P ° 

. Where the judge of the superior court has granted a new trial, it 
will not be presumed that errors in charge made on the former 
trial will be repeated. 

Judgment affirmed. 
November 20, 1883, 


HALL, Justice. 
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Womack vs. The State of Georgia; Warren vs. The State of Georgia; ctc. 


Womack vs. THe STaTge oF GEORGIA. 


1. The verdict is sustained by the evidence and in accordance with 
the law. 

2. The law of reasonable doubts was given in the regular charge, and 
it wag surplusage to repeat it. 

3. There was no error in ruling that the sayings of the prosecutor, who 
was a witness, were admissible only for the purposes of impeach- 
ment by contradicting his sworn statements. The prosecutor is 
not a party, and stands before the court and jury as any other 
witness, to be impeached in the same way ; and his statements out- 
side and not under oath are admissible in the same way and for 
the same general purpose of contradicting him. They cannot be 
used in argument for another purpose. 7 Ga., 467. 
Judgment affirmed. 

October 9, 1833. (He:.d-notes by the court). 


Jackson, Chief Justice. 


WarRREN vs. THE STATE OF GEORGIA. 


Where the judge of the superior court refuses to sanction a petition 
for certiorari, and exception is taken thereto, the unsanctioned 
petition does not become a partof the record, but must be brought 
up in the bill of exception, or exhibited thereto, and properly 
identified by the signature of the presiding judge. 

Writ of error dismissed. 


October 26, 1833. 


£ 
Woopwarp et al. vs. STILWELL. 


The bill of exceptions must contain a brief of the oral and copy of the 
written evidence. Where a motion for new trial is made, the evi- 
dence may be brought up in the record and referred to in the bill 
of exceptions. But written evidence cannot be abbreviated and 
merely described in a bill of exceptions ex parte. 

(a.) The motion to dismiss was based on the ground that interroga- 
tories were written evidence, and must be copied in full, and also, 
that the bill of exceptions stated that a note and written agree- 
ment between certain named parties was introdnced in evidence, 
but did not set them out; but the ruling of the court was only that 

announced above. 
Writ of error dismissed. 
October 27, 1853. 
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Parmelee vs. The Savannah, Florida & Western Railway; etc. 


PARMELEE vs. THE SAVANNAH, FLorripA & WESTERN 
Rarmway. 


The certificate of the presiding judge to the bill of exceptions stated 
that, ‘‘I do certify that the foregoing bill of exceptions, and con- 
tains all the evidence material,’’ etc. : 

Held, that this was fatally defective, in not stating that the bill of 
exceptions was true. 

Writ of error dismissed. 


September 18, 1883. 


Watson vs. McCarry. 


-\ dissatisfied litigant in a justice’s court presented his petition for 
certiorari to the judge of the superior court, who refused to sanc- 
tion it, and the petitioner excepted. The bill of exceptions set 
out these facts, and following the certificate of the judge was what 
appeared to be the petition for certiorari, but it was not identified 
by the judge: 

Held, that the writ of error must be dismissed. 

October 10, 1868 


Frxyey vs. Hoop et al.; TuurMan vs. OULVERHOUSE ; 
WALKER vs. Banks, trustee 


After a bill of exceptions has been filed in the office of the clerk of 
the superior court, an acknowledgment of service by defendant in 
error cannot be endorsed thereon; and the writ will be dismissed, 
although such entry purports to acknowledge ‘‘due and legal serv- 
ice.”’ 

Writ of error dismissed. 


October 5, 11, 24, 1883, 


LaMBert vs. THE State oF Georoia; Brown vs. THE StTaTK 
oF GrorGIA; Smitu ve. THE STATE oF GEORGIA. 


The verdict was supported by the evidence. 
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